To: Ferguson, Lincoln[ferguson.lincoin@epa.gov]

Cc: Arthur, Holly[harthur@cement.org]; Schon, Michael[mschon@cement.org]
From: Derby, Rachel

Sent: Wed 5/3/2017 7:55:02 PM

Subject: RE: Remarks Needed - Portland Cement Association - May 9

PCA Backgrounder 20161 (002).docx

OzonaBriefingSheet 2017 FINAL.PDF

Hi Lincoln,

Thanks for serving as the POC along with Millan! We appreciate you taking the time to
speak with us today to go over Administrator Pruitt’s remarks.

As noted, | will serve as the POC on Monday and Tuesday. Please email or text when
you are on the way and | will meet you in the 1obby: ex -personal privacy i The location is the
Washington Marriott at Metro Center: 775 12th St NW, in the Salon Room AB. When
you arrive on Tuesday at ~ 12:20PM [ will plan for your boss to be seated at the front
table with PCA’s President, Jim Toscas and Government Affairs Chairman and
LafargeHolcim CEO, John Stull. Below is some more info on John, he will be
introducing your boss.

John Stull, the Chief Executive Officer US Cement for LafargeHolcim. He had
previously been CEQO United States for Lafarge since January 2012. After spending five
years working for National Refractories and FMC, he joined Lafarge North America in
1992. Following a series of senior posts in operations and manufacturing, he was
appointed President River Region in 2002. In 2006 he became Group Senior Vice
President Marketing & Supply Chain. In 2008 he was named Regional President Latin
America, and then in 2009 Regional President Sub-Saharan Africa. Born in 1960, John
Stull in an American national. He holds a Bachelor’s degree in Chemical Engineering
from the University of Akron, studied business at Bowling Green State University in
Ohio, and has an Advanced Management diploma from the Harvard Business School.

As far as remarks for the Administrator, | have attached a short background on PCA and
our environmental/regulatory work that may help with drafting. As noted on the call, the
Portland Cement NESHAP is currently undergoing Residual Risk and Technology
Review (RTR). PCA members have recently completed 100s of millions of dollars in
investment for the September 2015 and September 2015 Portland Cement NESHAP
compliance deadlines. However, EPA is working under a consent decree to propose an
RTR rule later this year. While we don’t expect the Administrator to be heavily involved
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in this rule, it's one that our members are concerned about and it wouldn’t be surprising
if he sees a question or two on it. It is also noteworthy to mention that on Wednesday,
May 10" we will be up on the Hill advocating for changes to regulation of ozone. | have
attached the one-pager, this is more as an FYI. As Mike mentioned on the phone the
other issues are more of interest.

As far as press goes, it seems as though we are all on the same page for a press plan. |
have copied Holly Arthur on this email so you two can directly coordinate on the press
release. For quick reference her email is: harthur@cement.org and her cell iS:! ex. s - personal privacy

Finally, on Friday we will send over some Questions that we anticipate the audience to
ask so you can also include those in your briefing book for the Administrator. If you need
anything in the meantime please do not hesitate to reach out.

Thanks again for everything!

Best,

Rachel

Rachel Derby
Vice President of Government Affairs

Portland Cement Association

Maobile:! ex. 6 - Personal Privacy :

From: Ferguson, Lincoln [mailto:ferguson.lincoln@epa.gov]
Sent: Wednesday, May 03,2017 10:17 AM
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To: Derby, Rachel <RDerby@cement.org>; Hupp, Millan <hupp.millan@epa.gov>
Subject: RE: Remarks Needed - Portland Cement Association - May 9

Yes, 11:45 is great! (202) 564-1935- or { Ex. 6 - Personal Privacy |

Thanks!

From: Derby, Rachel [mailto:RDerby@cement.org]

Sent: Wednesday, May 3, 2017 10:11 AM

To: Hupp, Millan <hupp.millan@epa.gov>; Ferguson, Lincoln <ferguson.lincoln@epa.gov>
Subject: RE: Remarks Needed - Portland Cement Association - May 9

Thanks Millan! It was wonderful to talk to you earlier today too. | am looking forward to
meeting you in person on Monday!

Lincoln- Can we give you a call around 11:45? Does that work for you?

Many Thanks,

Rachel Derby

Vice President of Government Affairs

Portland Cement Association

Mobile

) Ex. 6 - Personal Privacy
Direct:
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From: Hupp, Millan [mailto:hupp.millan@epa.gov]

Sent: Wednesday, May 03,2017 9:44 AM

To: Ferguson, Lincoln <ferguson.lincoln@epa.gov>

Cc: Derby, Rachel <R Derby@cement.org>

Subject: Remarks Needed - Portland Cement Association - May 9

Lincoln,

Please meet Rachel Derby. She is the POC for the Administrator’s speaking engagement on Tuesday,

May 9. She_is hopeful to connect with you this week regarding talking points and press at this event. Her
number is i Ex. 6 - Personal Privacy :

Please let me know how | may help further.

Thank you very much,

Millan Hupp

Office of the Administrator — Advance
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CEMENT & CONCRETE FLY-IN

Regulation of | Background:

Ozone Under _ o
Under the National Ambient Air Quality Standards (NAAQS) program, the U.S.

th@ Clﬁan Alr Environmental Protection Agency (EPA) sets air quality levels that it deems necessary to
A protect the public health and welfare. States thenissue State Implementation Plans

ct (SIPs) that put measures in place to improve air quality in areas that do not meet the
standards (nonattainment areas) or to maintain air quality in areas that do (attainment
areas). These obligations are permanent and continue even after an area has achieved
the NAAQS. EPA reviews the NAAQS every five years and revises the standards as
needed.

Even though states are still working to attain the 2008 standards of 75 parts-per-billion
(ppb), EPA lowered the ozone NAAQS to 70 ppb in 2015. If EPA moves forward with
implementing the 2015 standards, states would face overlapping and redundant
implementation requirements for the 2008 standards and the 2015 standards.

Independent analysis of EPA data indicates that if the 2015 standards are implemented
on the regular timeline, more than 950 counties will be nonattainment areas. This wouid
impose significant new regulatory requirements and barriers to economic development.
This is unfortunate and unnecessary: EPA projects that even without new regulations,

ozone levels across most of the country will be at or below 70 ppb in less than 10 years.

Legislation:

Companion bills have been introduced in both houses of Congress to address specific
problems with the implementation schedule for the 2015 ozone NAAQS and to make
much-needed changes to the NAAQS program as it applies to all regulated poliutants.

LS. 263. The Ozone Standards Implementation Act of 2017, introduced by
Senator Shelley Moore Capito (R-WV), would extend implementation of the 2015
ozone NAAQS and make other necessary revisions to the NAAQS program,
including lengthening the review cycle from five to ten years.

o Current Status: Five original cosponsors support S. 263, which was
introduced on February 1, 2017. This bill was referred to the Committee
on Environment and Public Works.

L H.R. 806: The Ozone Standards Implementation Act of 2017, introduced by
Representative Pete Olson (R-TX) on February 1, 2017, would make the same

Contact revisions as S. 263.

Information: o Current Status: The bill now has the bipartisan support of 21
cosponsors. The House Energy and Commerce subcommittee on
environment and the economy held a hearing on the bill on March 22,
2017.

Rachel Derby
Vice President,
Government Relations

i Ex. 6 - Personal Privacy |

rderby@cement.org
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CEMENT &@ CONCRETE FLY-IN

PCA Priorities:

PCA supports the following priorities within the Ozone Standards Implementation Act of
2017:

Extend the Impiementation Schedule for the 2015 Ozone NAAQS: The nation’s air
quality has greatly improved since the adoption of the Clean Air Act. In fact, ozonelevels
have fallen 33 percent since 1980. However, forcing states to implement the 2015
NAAQS before the benefits of the 2008 standards are realized is unnecessarily punitive.
In fact, EPA’s own data show that by 2025, even without new regulations, most of the
country will have ozone concentrations fower than 70 ppb.

Revise the NAAQS Review Process to Eliminate Future Overlapping NAAQS
Schedules for Ozone and Other Pollutants: The problems with implementing the
NAAQS are not unique to ozone. The current five-year review cycle for NAAQS is too
short and results in overlapping requirements for existing and new standards. In many
cases, this unnecessarily penalizes communities as they work to lower emissions.

Action Requested:

Senate Action Requested: Senators should support the markup and passage of S. 263
by the Committee on Environment and Public Works and then the full Senate.

House Action Requested: Members should support the markup and passage of H.R.
806 by the Energy and Commerce Committee and then the full House. Members should
also support the inclusion of appropriations language that would push back
implementation of the 2015 ozone NAAQS.
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To: Ferguson, Lincoln[ferguson.lincoln@epa.gov]

From: Jack Gerard, API

Sent: Thur 11/2/2017 1:28:37 PM

Subject: Regulatory Certainty on Ozone Can Protect U.S. Competitiveness

Click to view this emall in a browser

November 2, 2017

Dear Lincoin,

The combined emissions of six key air poliutants dropped 73 percent between 1970 and 2016,
according to the Environmental Protection Agency’s latest annual air quality report, and ground
level ozone levels have decreased 17 percent since 2005. All this occurred during a time of
significant economic growth, and these are achievements we all can and should be proud of
since it is the result of the combined efforts of states, counties and industry to raeduce air
EMmissions.

Congress can ensure continued environmental and economic progress by implementing
reforms 1o ozone regulations that eliminate duplicative regulatory requirements. [n simple
terms, EPA issued new ozone regulations in 2015 before its existing 2008 regulations —the
Strictest in history — had been fully implemented. That is leaving states in the costly position of
attempting to comply with two competing sets of ozone regulations.

To understand how important reform is, take a look at the long and varied list of 303
organizations that wrote a letter explaining the economic impact of dueling standards that, in
some cases, require states to achieve ozone levels approaching or below naturally occurring
levels of ozone. The coalition includes local governments, chambers of commerce,
businesses, and associations representing: manufacturers, construction workers, energy
producers, dairy farmers, cattlemen, auto dealers, truckers, timber producers, restaurant and
hospitality groups, poultry producers, convenience stores, engineers, grocers, retailers, and
many others.

Here’s what they had to say:

“If implemented, EPA’s stringent ozone standards could limit business expansion in many
areas of the United States and risk the ability of U.S. companies to create new jobs. The
standards add red tape to companies seeking to grow even in areas that can attain those
standards. ... Increased costs associated with restrictive and expensive permit requirements
could likely deter companies from siting new facilities in a nonattainment area, making the
United States a less attractive place to do business and risking shipping jobs overseas.”

The fact is, the strict 2008 ozone standards are working and will continue to reduce ozone
concentrations. A House-passed bill would help cut the red tape and provide the regulatory
certainty that states need to keep reducing ozone emissions without hurting job growth. The
Ozone Standards Implementation Act of 2017, approved in the House earlier this year,
recognizes ongoing state efforts to improve air quality, would reduce onerous requirements
and facilitate the ability of businesses to expand operations and create jobs, while including
other reforms that bring more regulatory certainty to federal air quality standards.

With Congress focused on tax reform and other budget issues, ozone regulatory reform fits
right in as a policy priority with major economic implications for the entire nation. We urge the
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Senate to join the House in passing commonsense ozone regulatory reform.

Sincerely,

Jack N. Gerard
President & CEO
API

Offshore Development: Safety above All Else

Keeping our workforce safe is just one area of
continuously improving safety that the natural gas and oil
industry works hard on every day. One area where the
industry brings a keen focus is the safety of offshore
operations. Learn more about the regulations, safet
practices, technology and environmental management
systems that keep offshore production safe.

Follow our Blog to stay up-to-date

To stay up-to-date on the latest energy-related news,
there is no better place to check than the Energy

Tomorrow Blog.

About API:

API is the only national trade association representing all facets of the oil and natural
gas industry, which supports 10.3 million U.S. jobs and neatly 8 percent of the U.S.
economy. API’s more than 625 members include large integrated companies, as well

as exploration and production, refining, marketing, pipeline, and marine businesses,
and service and supply firms. They provide most of the nation's energy and are
backed by a growing grassroots movement of more than 40 million Americans.
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Click to view this email in a browser

If you no longer wish to receive these emails, please reply to this message with "Unsubscribe" in the subject line or simply click
on the following link: Unsubscribe

Jack Gerard, API

1220 L Street, NW
Washington, DC 20005
us
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To: Ferguson, Lincoln[ferguson.lincoln@epa.gov]

From: Derby, Rachel

Sent: Mon 5/8/2017 12:38:26 PM

Subject: RE: Remarks Needed - Portland Cement Association - May 9
Guestions for Administrator Pruitt.docx

Good Morning Lincoln,

Just checking in to make sure you are set. | have also attached questions to this email
that you can anticipate. If there are any you do not like, please let me know.

Thanks,

Rachel

Ex. 6 - Personal Privacy

From: Ferguson, Lincoln [mailto:ferguson.lincoln@epa.gov]

Sent: Wednesday, May 03,2017 10:17 AM

To: Derby, Rachel <RDerby@cement.org>; Hupp, Millan <hupp.millan@epa.gov>
Subject: RE: Remarks Needed - Portland Cement Association - May 9

Yes, 11:45 is great! (202) 564-1935 ot gy, 6 - personal Privacy |

Thanks!

From: Derby, Rachel [mailto:RDerby@cement.org]

Sent: Wednesday, May 3,2017 10:11 AM

To: Hupp, Millan <hupp.millan@epa.gov>; Ferguson, Lincoln <ferguson.lincoln@epa.gov>
Subject: RE: Remarks Needed - Portland Cement Association - May 9

Thanks Millan! It was wonderful to talk to you earlier today too. | am looking forward to
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meeting you in person on Monday!

Lincoln- Can we give you a call around 11:45? Does that work for you?

Many Thanks,

Rachel Derby

Vice President of Government Affairs

Portland Cement Association

Mobile

Direct:

From: Hupp, Millan [mailto:hupp.millan@epa.gov]

Sent: Wednesday, May 03,2017 9:44 AM

To: Ferguson, Lincoln <ferguson.lincoln@epa.gov>

Cc: Derby, Rachel <R Derby@cement.org>

Subject: Remarks Needed - Portland Cement Association - May 9

Lincoln,

Ex. 6 - Personal Privacy

Please meet Rachel Derby. She is the POC for the Administrator’s speaking engagement on Tuesday,
May 9. She is hopeful to connect with you this week regarding talking points and press at this event. Her
number IS: Ex. 6 - Personal Privacy :
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Please let me know how | may help further.

Thank you very much,

Millan Hupp

Office of the Administrator — Advance
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Potential Questions for Administrator Pruitt

1. I'd like to raise a question about the permitting process. As you know, our industry is
heavily regulated. We recognize the importance of these regulations and securing
permits, and we take compliance very seriously. One constant frustration that we face
is the length of time that it takes for permit review and renewal. It can now take several
years to complete the permit process, particularly for PSD. A very important step in the
process is for the state agencies, who are ultimately responsible for permitting
decisions, to issue draft permits that trigger deadlines for EPA consideration. We often
find that the state agencies are reluctant to issue draft permits until after EPA regional
staff have reviewed and approved the drafts. This delays the process and makes the
state permit writers reluctant to make their own decisions. We believe EPA shouid
defer to the states and hold off review until after draft permits are issued by the states.
Further, EPA staff should be directed to defer to the states’ decisions unless they clearly
conflict with federal policy. What we see now is a lot of second guessing and fear of
second guessing. Do you anticipate taking efforts to help streamline EPA’s oversight of
the state permitting? Would you consider implementing guidance or regulations to
make any reforms permanent?

2. We've read that you are evaluating dropping out the Paris Climate Accord. Many of our
companies have international operations. Some argue that the United States’ position
and seat at the table in implementing the agreement is helpful as our companies
develop global plans for meeting the Accord’s objectives and respond to public
concerns. Can you speak to the advantages you see to dropping out of the accord?

3. There’s a lot of focus on cost benefit analyses in conversations about regulatory reform
these days. EPA has had a long habit of {ooking at so called “co-benefits” when it
calculates the benefits of a regulation. This often means that the Agency will count the
secondary benefits of reducing another pollutant as a consequence of reducing the one
a regulation is designed to address. Particulate matter is a big one that EPA counts the
benefits for even though particulate matter is already covered by regulations specifically
designed to protect the public from particulate emissions. Do you intend to change this
practice?

4. EPA relies on guidance for many aspects of its work related to regulatory development.
For example, risk assessments and other tools frequently rely on guidance documents,
advisory councils and subjective tools that change from administration to
administration. This can cause regulatory uncertainty. For example, even though our
industry has spent 100s of millions of dollars coming into compliance with the Portland
Cement NESHAP, the rule is undergoing a residual risk analysis that could lead to
adjustment of the standards. Are you considering efforts to reduce the use of guidance
and provide further avenues for long-term regulatory certainty?
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Do you anticipate interagency collaboration on issues affecting the manufacturing
sector? Asyou know, U.S. industry is subject to more stringent reguiation than many of
our international competition. Will there be avenues for EPA to work with other
agencies, such as the Department of Commerce, who may consider border adjustments
and other methods to address competition from products that come from countries
with less significant environmental requirements than our own?

The Concrete Sustainability Hub at MIT has done a lot of research on better road
building. One important are that they have demonstrated is the way pavement
interacts with cars and trucks on the road can have a significant impact on fuel
economy. For example, stiffer and smoother roads can improve efficiency depending
on truck and car traffic patterns. MIT has developed a pavement vehicle interaction tool
that can be easily used to help measure the expected impacts of the way a road is
constructed on fuel efficiency. With fuel efficiency standards being so important to EPA
and local communities always looking for additional ways to improve air quality, we
believe that PVl can serve as a good tool for both EPA and States. Is that something
you're aware of EPA looking into or incorporating into any of its efforts?

Our industry has been the focus of a series of Section 114 requests that ask for
mountains of information about activities long in the past. Section 114 gives EPA
authority to ask for information that it needs to make regulations and to investigate
compliance with the CAA. However, EPA has used this authority to create
“enforcement initiatives.” It basically goes on a fishing expedition through the history of
a plant so that the agency can allege violations it can use as leverage to try to force
changes to plants that are not required by the regulations. Responding to these requests
is quite burdensome and expensive. It can take hundreds of hours of employee time to
collect the information and we often have to hire lawyers and outside consultants to
help. In our comments to the Commerce Department on regulatory reform, we've
proposed some common-sense solutions. First, we think that 114 requests should only
be used to investigate activities for which the agency has reason to believe a compliance
issue exists. The agency should focus on bad actors and, importantly, the requests
should be tailored to specific activities. Second, we’d like to see the requests limited to
the period for which we are required to keep records and no lfonger than five years.
Having every action at a plant potentially open for scrutiny many years after the fact
causes a lot of uncertainty and wastes a lot of resources. Are you open to fixing abuse
of the 114 authority?

One of the items we're talking to Congress about during our “fly-in” is Ozone NAAQS
implementation. The NAAQS program has run amuck. We’d like to see implementation
of the 2015 ozone standard pushed forward two years. This will allow the 2008
standard to run its course and will bring most areas into attainment with the lower 2015
standard just a few years later, without costly changes to state implementation plans,
permits, and our plants. Does EPA have any plans to address the Ozone NAAQS or
probiems with the NAAQS in general to which you can speak?
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10.

11.

12,

13.

14.

We've heard a lot about shrinking the EPA and consolidating some of the regions. What
are some of the programs that you think are most in need of reduction? Can you speak
to timing for consolidating the regions? Will there be stakeholder outreach on these
reforms?

The Energy Star program has been a useful tool for our industry. We've voluntarily
made enormous improvements to our energy efficiency. EPA’s Energy Star tools have
helped us accomplish those efforts and helped us receive credible recognition for our
efforts. | know that the program was slated for elimination in the President’s budget,
can you speak to whether it’s a program that you support?

Do you have any projection for how long it will take to fill additional political positions
within the Agency, including Air Administrator?

Can you speak to how you envision federalism influencing EPA procedures going
forward?

Can you share any of your top priorities for regulatory reform?
The last Administration’s WOTUS Rule was very concerning to our industry. We are

happy to see that you are revisiting it. Can you speak to when you expect a more
sensible rule to come out?
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To: Ferguson, Lincoln[ferguson.lincoln@epa.gov]

From: Jack Gerard, API

Sent: Thur 1/4/2018 2:27:24 PM

Subject: Energy Policy New Year's Resolutions for Washington

Click to view this emall in a browser

January 4, 2018

Dear Lincoin,

In passing tax reform last month, Congress and the Trump administration set a course toward
greater economic growth and increased U.S. competitiveness. Policymakers can continue on
that path in 2018 by taking action to advance U.S. energy development — one of the major
drivers of job growth and economic benefits for consumers.

Expand Energy Access: Natural gas and oil development is essential to the U.S. economy,
supporting 10.3 million jobs across a range of industries and reducing costs for homes and
businesses. And there’s more where that came from. Accessing the wealth of energy
resources located in offshore areas could generate hundreds of thousands of jobs and lead to
production gains of more than a million barrels of oil equivalent per day — further reducing
dependence on overseas energy. The Trump administration’s new plan for offshore
development could provide a welcome opportunity to bring safe energy development to new
offshore areas.

Keep Competitive Electricity Markets: Natural gas is now the leading source for U.S.
electricity generation, and its benefits are wide-ranging. Its reliability, affordability and
environmental benefits (helping reduce carbon dioxide emissions in the power sector to near
30-year lows ) have made it a fuel of choice for power plant operators. Proposals to alter
electricity markets in ways that favor some fuel sources over others could disrupt the free-
market competition that has worked so well for consumers. By maintaining a level playing field
in electricity markets, policymakers in Washington and at the state level can protect consumers
and ensure affordable, reliable and safe electricity for homes and businesses.

Capitalize on Energy Infrastructure Opportunities: Congress and the White House have
pledged to make infrastructure a priority in 2018, and energy infrastructure offers exactly the
job-creating, economy-strengthening opportunity they’re looking for. Building pipelines and
other infrastructure to keep pace with growing production could support up to 1,047,000 jobs
each year on average through 2035 via shovel-ready projects that are not reliant on taxpayer
dollars. Eighty-one percent of American voters support expanding U.S. energy infrastructure —
making it an economic and political winner.

Cut Red Tape: States are currently saddled with the costly burden of complying with two
dueling sets of ozone standards even though ground level ozone levels have decreased 17
percent since 2000. Legislation passed by the House would help provide regulatory certainty
for states and businesses of all sizes while continuing to reduce ozone precursor emissions.
Getting this sensible policy across the finish line should be a priority this year. Ethanol policy is
also due for a rewrite. Without reform, the outdated Renewable Fuel Standarg — which adds
more ethanol to the nation’s fuel supply each year, without fully taking market demand into
account — threatens to cause engine damage and raise consumer costs. The RFS was
mandated a decade ago to reduce costs and reliance on foreign energy — two goals since
achieved by the U.S. energy revolution. It's time to acknowledge current realities and repeal or
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significantly reform the RFS.

Not only do pro-energy policies make good economic sense, they receive bipartisan support.
Eighty percent of U.S. voters support increased domestic oil and natural gas production. As
Congress and the Trump administration set priorities for 2018, pro-economy, pro-consumer
energy policies should be on the short list.

Sincerely,

Jack N. Gerard
President & CEO
API

Offshore Energy: Safe Development for a Secure
Energy Future

The natural gas and oil industry has the experience and
advanced technology to safely develop the nation’s offshore
reserves, and we’ve worked together with regulators to
make offshore development safer than ever._Learn more
about the importance of offshore energy to future U.S.
energy security, and the steps we’ve taken to keep offshore
development safe.

Follow our Blog to stay up-to-date

To stay up-to-date on the latest energy-related news, there
is no better place to check than the Energy Tomorrow Blog.

About API:

API is the only national trade association representing all facets of the oil and natural
gas industry, which supports 10.3 million U.S. jobs and neatly 8 percent of the U.S.
economy. API’s more than 625 members include large integrated companies, as well
as exploration and production, refining, marketing, pipeline, and marine businesses,
and service and supply firms. They provide most of the nation's energy and are
backed by a growing grassroots movement of more than 40 million Americans.

ED_001650_00029092-00002



Click to view this email in a browser

If you no longer wish to receive these emails, please reply to this message with "Unsubscribe" in the subject line or simply click
on the following link: Unsubscribe

Jack Gerard, API

1220 L Street, NW
Washington, DC 20005
us
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To: Jones, Enesta[Jones.Enesta@epa.gov]

Cc: Bowman, Liz[Bowman.Liz@epa.gov]; Press[Press@epa.gov]

From: Sean Reilly

Sent: Thur 8/3/2017 1:38:17 PM

Subject: RE: Interview request with Mr. Pruitt re withdrawal of ozone NAAQS implementation delay

OK

From: Jones, Enesta [mailto:Jones.Enesta@epa.gov]

Sent: Thursday, August 03,2017 9:32 AM

To: Sean Reilly <sreilly@eenews.net>

Cc: Bowman, Liz <Bowman.Liz@epa.gov>; Press <Press@epa.gov>

Subject: Re: Interview request with Mr. Pruitt re withdrawal of ozone NAAQS implementation
delay

Hi Sean, we have your request.
Enesta Jones

U.S. EPA

Office of Media Relations

Office: 202.564.7873

Cell: Ex. 6 - Personal Privacy

"The root of all joy is gratefulness."

On Aug 3, 2017, at 8:56 AM, Sean Reilly <sreilly(@eenews.net> wrote:

Hi Liz:

To follow up from my request from last night, there are a couple of other questions I’d like to
discuss with Mr. Pruitt:
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1. Is it possible that he could again decide to delay some or all of the attainment designations
prior to this October?

2. Given that the withdrawal notice says that the information gaps “may not be as expansive
as we previously believed,” would EPA in hindsight have been better served by a more
open process—e.g., giving advance public notice of the extension and then seeking public
comment before announcing it as a fait accompli?

3. What is the status of the Ozone Cooperative Compliance Task Force? Under the 90-day
timeline laid out by Congress in requiring EPA to create the task force, it is supposed to
report back within the next few days. Will it meet that deadline, and if not, when is it
expected to issue the report?

4. Who are the members of the task force?

If by chance Mr. Pruitt is not available for an interview this morning, [ would need to get on-the-
record responses to these questions. My deadline remains 11:45 this morning.

Thanks,

Sean Reilly

Reporter
E&E News

(Cell)
(Desk)

Ex. 6 - Personal Privacy

sreillv@eenews.net

From: Sean Reilly

Sent: Wednesday, August 02,2017 9:36 PM

To: Press <Press@epa.gov>

Subject: Interview request with Mr. Pruitt re withdrawal of ozone NAAQS implementation
delay

Hello:
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Would Mr. Pruitt be available for a few minutes tomorrow morning to further discuss the reasons for the
withdrawal, and in particular whether it's related to ta D.C. Circuit Court requirement to respond by
tomorrow to a stay motion from environmental groups?

Any time up until 11:45 would work.

Sean Reilly
Reporter
E&E News
Ex. 6 - Personal Privacy Ce”)
Desk)

srellly@ecnews.net
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To: Bowman, Liz[Liz_Bowman@americanchemistry.com]; Konkus, John[konkus.john@epa.gov]
Cc: Press[Press@epa.gov]

From: Sean Reilly

Sent: Wed 5/3/2017 1:35:12 PM

Subject: FW: Lawsuit to force compliance with Clean Air Act anti-smog protections in DC and Philly

Ozonesuit.pdf
Hi folks:

Please let me know if you have any comment on the attached suit. A press release from the plaintiffs is
below. Deadline is noon today.

Thanks,
Sean Reilly
Reporter
E&E News

Desk)

i Ex. 6 - Personal Privacy Cell)

i sreiyi@eenews. net

For Immediate Release, May 3, 2017

Contact: Bill Snape, Center for Biological Diversity, (202)
536-9351, bsnape@pbiologicaldiversity.org

Lawsuit Challenges EPA Chief Scott Pruitt to Keep D.C., Philadelphia on Track to Clean Air

WASHINGTON— Environmental and public-health groups filed a lawsuit today against Environmental
Protection Agency Administrator Scott Pruitt for his failure to finalize deadlines by which the District of
Columbia and Philadelphia must meet 2008 clear-air standards to control smog.

Smog — also known as ground-level ozone pollution — poses serious threats to public health, wildlife
and ecosystems.

“Every day Scott Pruitt delays cleaning up the air will result in more people dying from smog-induced
asthma attacks, heart attacks and strokes,” said Bill Snape, senior counsel at the Center for Biological
Diversity. “Pruitt has a history of fighting common sense rules to protect the air we breathe. But clean air
is not an option. It's the law.”

The Clean Air Act requires the EPA to identify and set “national ambient air quality standards” for
pollutants such as ozone. In 2008 the agency set clean-air standards for ozone. But more than eight
years later it has failed to finalize deadlines to ensure that Washington, D.C. and Philadelphia have
reduced ozone pollution to healthy levels.

The EPA is supposed to determine by late this year which cities across the country meet a more
protective smog standard put in place in 2015.

But lawyers for the EPA told an appeals court earlier this month the agency is now considering simply
rolling back the new standard and returning to the 2008 benchmark moving forward.

Pruitt has a history of obstructing environmental laws on behalf of industry. In response to a formal ethics
complaint by the Center for Biological Diversity, the Oklahoma Bar Association has opened an
investigation into whether Pruitt lied to Congress, while under oath, about his connections to the oil and
gas industry.

As attorney general of Oklahoma, Pruitt sued to block the updated 2015 ozone standards, which reduce
the threshold to 70 parts per billion to better protect public health. The 2008 standard is 75 parts per
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billion.

Pruitt sued the agency he now heads 14 times in an attempt to roll back protections for clean water, clean
air and climate poliution.

“Ozone pollution leads to the needless deaths of thousands of people,”
said Caroline Cox, research director at the Center for Environmental Health. “We’re going to fight the
Trump administration to ensure clean air for all American children and families.”

Today’s lawsuit, brought by the Center for Biological Diversity and Center for Environmental Healith,
demands that the EPA finalize findings that Philadelphia and Washington D.C. have reduced ozone
levels.

Background

People exposed to excess ozone are at risk of reduced lung function and increased respiratory problems
like asthma, increasing emergency room visits, premature deaths, and reproductive damage. Cumulative
ozone exposure can not only stunt the growth of trees and damage leaves but also causes increased
susceptibility to disease, damage from insects and harsh weather.

An EPA study found that Clean Air Act programs to reduce ozone pollution prevented more than 4,300
deaths, tens of thousands of heart attacks and

3.2 million lost school days in 2010 alone. The Clean Air Act has also helped to keep the U.S. economy
healthy by creating jobs, with more than

1.7 million Americans employed in the environmental technology industry helping to keep our air clean.

The Center for Biological Diversity is a national, nonprofit conservation organization with more than 1.2
million members and supporters dedicated to the protection of endangered species and wild places.

The Center for Environmental Health works with parents, communities, businesses, workers, and
government to protect children and families from toxic chemicals in homes, workplaces, schools, and
neighborhoods.

Bill Snape
bsnape@pbiologicaldiversity.org
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To: Bowman, Liz[Bowman.Liz@epa.gov]; Konkus, John[konkus.john@epa.gov]

Cc: Press[Press@epa.gov]

From: Sean Reilly

Sent: Tue 5/2/2017 6:00:34 PM

Subject: FW: RELEASE: Carper, EPW Democrats Press Pruitt to Address Likely Conflicts of Interest
Regarding Ozone Standards

Liz. John:

Any comment on this? My deadline is 3:20 this afternoon.

Sean Reilly

Reporter

E&E News

(Desk)

Ex. 6 - Personal Privacy

(Cell)

sreilly@eenews.net

From: DemPress (EPW) [mailto:DemPress DemPress@epw.senate.gov]

Sent: Tuesday, May 02, 2017 1:46 PM

To: DemPress (EPW) <DemPress DemPress@epw.senate.gov>

Subject: RELEASE: Carper, EPW Democrats Press Pruitt to Address Likely Conflicts of
Interest Regarding Ozone Standards

FOR RELEASE: May 2, 2017
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CONTACT: Meghan Pennington and Christine Brennan — (202) 224-8832

Carper, EPW Democrats Press Pruitt to Address Likely Conflicts
of Interest Regarding Ozone Standards

WASHINGTON, DC - Today, U.S. Senator Tom Carper (D-Del.), top Democrat on the
Environment and Public Works Committee, led his colleagues in calling for
Environmental Protection Agency (EPA) Administrator Scott Pruitt to address the
apparent conflict of interest regarding his participation in the review of EPA’s 2015
National Ambient Air Quality Standards (NAAQS) for Ozone. As Attorney General of
Oklahoma, Mr. Pruitt sought to overturn the 2015 Ozone NAAQS, which set stricter
standards for pollutants considered harmful to public health and the environment.

Senator Carper, along with Senators Cory Booker (D-N.J.), Kamala Harris (D-Calif.),
Edward J. Markey (D-Mass.) and Sheldon Whitehouse (D-R.l.) requested information on
Mr. Pruitt’s efforts to mitigate the likely conflicts of interest.

The EPW members wrote, “In October 2015, you filed an action in the U.S. Circuit
Court of Appeals for the District of Columbia (Murray Energy v. EPA) challenging
the 2015 Ozone NAAQS on behalf of the State of Oklahoma. In the April 7 motion
the EPA not only seeks a delay in the litigation but also states that the agency
‘intends to closely review’ the rule.”

They continued, “We all continue to believe that you should have committed to
recuse yourself extensively from a number of matters during your confirmation
process. Nevertheless, your anticipation of, and preparation for, both the filing of
the motion in the DC Circuit and the intended review of the 2015 Ozone NAAQS
should have triggered the more limited recusal policy to which you have already
and repeatedly agreed.”

Prior to his confirmation as EPA Administrator, Mr. Pruitt said he would “seek
authorization [from the EPA’s Designated Agency Ethics Officer] to participate
personally and substantially in particular matters involving specific parties in which [he]
know[s] the State of Oklahoma is a party or represents a party.” Over the last two
months, Senator Carper has led lawmakers in calling on Pruitt to address similar
conflicts of interest regarding EPA’s review of the Clean Water Rule and the Clean
Power Plan, both of which Mr. Pruitt sought to overturn as Oklahoma’s Attorney
General. Mr. Pruitt has yet to respond to either request.
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Full text of the letter to Administrator Pruitt can be found below and in pdf form here.
May 2, 2017

Dear Administrator Pruitt:

We write to request information on the actions you have taken to address actual or
apparent conflicts of interest created by your role in representing the State of Oklahoma
in litigation challenging the Environmental Protection Agency’s (EPA’s) 2015 National
Ambient Air Quality Standards (NAAQS) for Ozone. On April 11, 2017, the U.S. Court
of Appeals for the D.C. Circuit granted a motion the EPA filed on April 7, 20171 by
issuing an order removing from its April 19 calendar oral argument in Murray Energy v.
EPA (Circuit Court of Appeals for the District of Columbia, USCA Case #15-1385), the
action challenging the ozone NAAQS in which you represented the State of Oklahoma
as Attorney General. Moreover, the EPA’s April 7 motion that requested the court’s
action states: “EPA intends to closely review the 2015 Rule.” We believe you are
required to have secured authorization from the EPA’s Designated Agency Ethics
Officer (DAEO) to participate in these matters. We seek your written confirmation that
such authorization has been granted, or that you will recuse yourself from these matters
going forward.

Under your tenure as Administrator, the EPA has already asked the courts five times to
delay consideration of a lawsuit because the EPA wanted time to decide whether it
should change or repeal the rule in question. In at least four of the lawsuits, you had
represented the State of Oklahoma as Attorney General seeking to vacate the very
rules in question. The Murray Energy case is one of these cases. Both the EPA’s
motion and the statement included in the motion that EPA now intends to review the
2015 Ozone NAAQS also seem to contradict comments made by White House officials
that, “there are plenty of rules on the books already we will continue to enforce that
provide for clean air... the President has been very clear that he wants the EPA to stick
to that basic core mission that Congress set out for it." There is no obligation more
central to the mission of the EPA than determining what levels of ozone in the air are
unhealthy for our children.

In your January 3, 2017, Ethics Agreement,!! you stated that for a one-year period, you
“will seek authorization to participate personally and substantially in particular matters
involving specific parties in which | know the State of Oklahoma is a party or represents
a party.” This commitment was reiterated in a January 16, 2017 response to a January
12 letter sent by nine Members of the Environment and Public Works Committee from
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Kevin Minoli, EPA’s Designated Agency Ethics Official (DAEO) and Principal Deputy
General Counsel, which also stated:

“Pursuant to the impartiality rules, any court case is considered a specific party matter.
Thus, if the State of Oklahoma is a party or represents a party in a particular piece of
litigation, Mr. Pruitt’s ethics agreement includes a commitment to seek authorization to
participate personally and substantially in that litigation. Should Mr. Pruitt seek
authorization to participate in any litigation in which a person with whom he has a
covered relationship is a party or represents a party, as stated above, the EPA
Designated Agency Ethics Official would consider the factors set forth in 5 C.F.R.
section 2635.502(d)(1)-(6) for purposes of compliance with the federal ethics rules.”

Additionally, in response to questions for the record submitted to the Committee on
Environment and Public Works you stated:

“‘As EPA Administrator | will recuse [sic] from participation in litigation in matters in which
| represented the State of Oklahoma, unless | receive informed consent from the State
of Oklahoma and the permission of relevant federal ethics officials.”

We all continue to believe ? that during your confirmation process you should have
committed to recuse yourself extensively from a number of matters. Nevertheless, your
anticipation of, and preparation for, both the filing of the motion in the DC Circuit and the
intended review of the 2015 Ozone NAAQS should have triggered the more limited
recusal policy to which you have already, and repeatedly, agreed.

In light of: 1) your Ethics Agreement; 2) the response of EPA’s DAEO to the January 12
letter; 3) your representations to the Environment and Public Works Committee during
your confirmation process; 4) your role representing the State of Oklahoma in litigation
challenging the 2015 Ozone NAAQS; and, 5) EPA’s April 7 motion, please respond to
the following requests in writing and provide copies of all documentation supporting your
responses:

1. Other than the actions reflected in the filing of the April 7 motion, have you recused
yourself from the actions concerning the 2015 Ozone NAAQS contemplated in the
April 7 motion, and, if so, to what extent have you done so?
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2. If not, why not? If you have recused yourself from these matters, please provide
the name(s) and identify the position(s) of the individual(s) you have directed to act
in your stead.

3. Have you sought authorization to participate in those actions from the DAEO — and
if you have done so, when did you do so? Please provide a copy of any written
material submitted to the DAEO in making, or following up on, that request.

4. Has the DAEO granted such authorization, and if so, has the authorization included
any restrictions or limitations on your participation? Please provide a copy of any
written material conveying the DAEO’s response.

5. If you have neither been recused from participation in this matter nor sought
authorization from the DAEO to participate in the actions specified in the April 7
motion with respect to the 2015 Ozone NAAQS, please explain why you have not.

6. Have you requested or received a waiver to participate personally and substantially
in any other particular matters involving specific parties in which the State of
Oklahoma is a party or represents a party? If so, please provide copies of all such
requests and all such grants from the DAEO.

Please provide your responses to these inquiries and requests by no later than May 15,
2017. If you have any questions about these requests, please feel free to contact
Michal Freedhoff or Joseph Goffman at the Senate Committee on Environment and
Public Works at 202-224-8832. We very much appreciate your prompt attention to this
matter.

Sincerely,

Thomas R. Carper Sheldon Whitehouse
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Ranking Member United States Senator

Cory Booker Edward J. Markey

United States Senator United States Senator

Kamala D. Harris

United States Senator

HitH

[1] https://'www politicopro.com/f/?1d=0000015b-4ab3-d932-a57b-ebtT4cc 30001

[11https://extapps2.oge.cov/201/Presiden. nst/PAS+HIndex/C3B4C444EB20D 1 FD852580C1002CTATS/SFILE/ Py
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To: Ex. 6 - J. McQuaid personal email
Cc: Press[Press@epa.gov]

From: Graham, Amy

Sent: Tue 7/11/2017 10:32:22 PM

Subject: RE: methane

Hi John — Enesta passed along your email. Here is our response:

“EPA follows the law when ensuring the Agency’s actions are consistent with our core
mission and statutory authority granted by Congress. Where regulations may be
unjustified or overly burdensome, we will consider all legally available means to provide
regulatory certainty.” - Amy Graham, EPA spokesperson

Thanks,

Amy

From: John McQuaid [mailto: Ex. 6 - Personal Privacy
Sent: Tuesday, July 11, 2017 4:09 PM

To: Jones, Enesta <Jones.Enestalepa.gov>

Subject: methane

Hello Ernesta:

I'm a journalist writing a piece for Scientific American regarding the EPA suspension of the
methane rule and other of published federal rules (including the pesticide applicator rule, ozone
standards, et al).

Had some brief questions I was hoping to get a response on:

1. What is the latest EPA response to last week's Circuit Court ruling on the methane rule, what
happens now?

2. Are these suspensions part of a broader agency effort to reevaluate and / or roll back existing
Obama-era regulatory actions?

3. If so, what's the overall aim, or thinking behind this?

4. I've spoken to some legal scholars who say that sometimes these are hastily implemented
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without meeting legal requirements (as also reflected by the recent methane rule decision). Is this
something the agency is working to address in future suspensions or reviews?

Any help appreciated.
Thanks and regards,
John McQuaid

Scientific American

Ex. 6 - Personal Privacy E
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To: Bowman, Liz[Liz_Bowman@americanchemistry.com]; Konkus, John[konkus.john@epa.gov]
Cc: Press[Press@epa.gov]

From: Sean Reilly

Sent: Mon 6/19/2017 5:57:49 PM

Subject: FW: Health groups meet w/ Pruitt, deliver Climate & Health Declaration

Liz, John:

See below” we’re doing a short story on this for our late afternoon edition. Since we’ll be quoting
someone from the American Lung Association, [ wanted to see whether Mr. Pruitt would have a couple of
minutes to discuss his view of the meeting. My deadline is 3:15 p.m.; if Mr. Pruitt’s not available to speak
directly, can you address the following questions:

1. Does he have any comment on the climate change declaration referenced below and/or how the
meeting went generally?

2. I’m told that the participating organizations expressed their “deep disappointment” with his
decision to delay attainment designations for the 2015 ozone NAAQS. Does he have any comment
on that?

3. Who else participated from EPA?

4. Has Mr. Pruitt met with any other national environmental or public health groups since becoming
EPA administrator? If so, can you give a couple of examples?

Thanks,

Sean

Sean Reilly
Reporter

E&E News

Desk)
Ex. 6 - Personal Privacy

Cell)

sreilly(@eenews. net
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Leading Health and Medical Organizations Urge President Trump,
EPA Administrator Pruitt, to Act on Climate Change to Protect Health

Declaration on Climate Change and Health delivered fo Administrator Pruitt during
meeting today with health and medical leaders

WASHINGTON, D.C. (June 19, 2017) - Citing the urgent threat to public heaith, today 18 leading
national health, patient advocacy, nursing and medical organizations called for immediate action to
address climate change.

The groups issued a “Declaration on Climate Change and Health” to highlight the health impacts already
taking a toll on communities across the country as a result of climate change, noting that extreme weather
patterns, such as heat and changes in precipitation patterns, have increased the frequency and intensity
of droughts, wildfires and flooding with profound impacts to human health and safety.

The Declaration states, “Bold action is needed to address climate change by cleaning up major sources of
carbon poliution and other greenhouse gases, including power plants, cars, trucks and other mobile
sources,” and calls on “President Trump, EPA Administrator Scott Pruitt, and members of Congress to
heed the clear scientific evidence and take steps now to reduce poliution that drives climate change and
harms health.”

“Health and medical organizations are united in our fight to reduce ozone and particulate air pollution and
combat climate change, and we strongly oppose efforts by the Trump Administration to roll back life-
saving clean air and climate protections,” said Harold P. Wimmer, national president and CEO of the
American Lung Association. “That is why we issued this Declaration, and why we met with EPA
Administrator Scott Pruitt today.”

The “Declaration on Climate and Health” was delivered to EPA Administrator Scott Pruitt today during a
meeting to discuss the important responsibility EPA has to implement and enforce the Clean Air Act to
protect millions of Americans from the risks of breathing air poliution, which can cause asthma attacks,
heart attacks, lung cancer, reproductive harm and premature death. In the meeting, the groups also
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emphasized the urgent need to take steps now to reduce poliution that drives climate change.

“The science is clear. Climate change is happening and it's affecting our health,” said Dr. Georges

Benjamin, MD, executive director of the American Public Health Association. “The most vulnerable

communities, including children, seniors, low-income communities, some communities of color, and
people with chronic disease, are at the greatest risk when it comes to climate change.”

“Nurses know that preventing illness before it occurs leads to improved health outcomes, saves lives, and
is cost effective—both in reducing health costs through reductions in ER visits and hospitalizations and
increased productivity - a healthy workforce is more productive. That's why it is so important to act now,
before it is too late,” said Katie Huffling, a nurse and Executive Director of the Alliance of Nurses for
Healthy Environments.

CEOs and senior leaders from 12 national health and medical organizations, organized by the American
Lung Association, participated in today’s meeting with Administrator Pruitt.

About the American Lung Association

The American Lung Association is the leading organization working to save lives by improving lung health
and preventing lung disease, through research, education and advocacy. The work of the American Lung
Association is focused on four strategic imperatives: to defeat lung cancer; to improve the air we breathe;
to reduce the burden of lung disease on individuals and their families; and to eliminate tobacco use and
tobacco-related diseases. For more information about the American Lung Association, a holder of the
Better Business Bureau Wise Giving Guide Seal, or to support the work it does, call 1-800-LUNGUSA (1-
800-586-4872) or visit: Lung.org.

American Lung Association « 55 W. Wacker Drive, Suite 1150 « Chicago, IL 60601
1331 Pennsylvania Ave, NW, Suite 1425 North » Washington, D.C. 20004

1-800-LUNGUSA (1-800-586-4872) Lung.org
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To: Bowman, Liz[Liz_Bowman@americanchemistry.com)

Cc: Press[Press@epa.gov]

From: Sean Reilly

Sent: Wed 6/7/2017 2:59:01 PM

Subject: FW: Interview request for Mr. Pruitt re delay in ozone NAAQS impiementation

Hi Liz:

Just checking back to see where we stand with this.

Thanks,

Sean

From: Sean Reilly

Sent: Tuesday, June 06,2017 11:35 PM

To: Bowman, Liz <Bowman.Liz@epa.gov>

Subject: Interview request for Mr. Pruitt re delay in ozone NAAQS implementation

Hi Liz:

In connection with a follow-up story we'll be doing tomorrow, | wanted to see whether Mr. Pruitt is
available for 10-15 minutes in the morning to discuss in more detail the factors behind his decision and
his response to the criticism that has foliowed. I'm particularly interested in addressing the following
issues:

1) In his letter, Mr. Pruitt says that compliance costs associated with the ozone NAAQS have increased
significantly. What data is he alluding to?

2) Why did he decide to postpone a statutory deadline without prior public notice and the opportunity for
public comment?

3) Did Mr. Pruitt seek any advice from EPA's Office of General Counsel on proceeding with the delay and,
if so, did OGC opine that such a delay is legal?

4) Does Mr. Pruitt have any comment on allegations from John Walke of the Natural Resources Defense
Council that the delay is "flagrantly illegal"?

5) What is the status of EPA's broader review of the 2015 ozone NAAQS that led the agency to seek an
abeyance of the litigation before the U.S. Court of Appeals for the D.C. Circuit?

6) Who is on the Ozone Cooperative Compliance Task Force and what is its formal charter (apart from
the brief description in today's letter) and the timeframe for making recommendations?

My deadline is 11:45 a.m. tomorrow. If Mr. Pruitt is not available for an interview, | would appreciate your
addressing these questions either over the phone or in writing by then.

Thanks very much,
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Sean

Sean Reilly
Reporter
E&E News

(Desk)
(Cell)

Ex. 6 - Personal Privacy

sreillv@eenaws.net
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To: Chris Hosek[chris@texasstaralliance.com]

Cc: Gunasekara, Mandy[Gunasekara.Mandy@epa.gov]
From: Ferguson, Lincoln

Sent: Fri 9/22/2017 3:03:11 PM

Subject: RE: Meeting at the ACYPL event (Wednesday sept 13)

Thank you Chris. I've cc’d Mandy Gunasekara who may be able to assist on this matter.

From: Chris Hosek [mailto:chris@texasstaralliance.com]
Sent: Tuesday, September 19, 2017 11:54 AM

To: Ferguson, Lincoln <ferguson.lincoln@epa.gov>
Subject: Meeting at the ACYPL event (Wednesday sept 13)

Hi Lincoln,

We briefly met at the ACYPL event last Wednesday in Washington DC. I am an energy
consultant in Austin Texas. You mentioned that if I had any issues, to drop you an email. It just
so happens one issue did pop up on me. It has to do with the Air Quality Permit in the Uinta
Basin in Utah. Below is the issue and a proposed solution with detailed information.

Any assistance to resolve this in a timely manner on would be helpful.

Air Quality Permitting for Oil and Gas Development in Uinta Basin, Utah
Issue
Oil and gas development in the tribal airshed of the Uinta Basin in Utah will be disadvantaged
upon a final nonattainment designation under EPA’s 2015 ozone standard (expected October
2018) because a streamlined air quality permitting program does not yet exist.

Solution

1) Regulatory Revision
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Revise the current Federal Implementation Plan for True Minor Sources in Indian Country for
the Oil and Natural Gas Production and Processing Segments (National Tribal NSR FIP) so that
it applies to nonattainment areas (and allows for new development) until a local or “reservation-
specific” FIP is finalized. This revision involves striking one sentence of the FIP (40 CFR
49.101(b)(v)) and a brief reference to subsection 49.101(b)(v).

2)Stakeholder Process

Commence a stakeholder process to develop a local or “reservation-specitfic” FIP for new
development in the Uinta Basin to be effective after nonattainment designations are finalized by
EPA.

Context

* Ozone has been monitored in the Uinta Basin at levels that are above EPA’s national 2015
ozone standard of 70 ppb. A nonattainment designation is expected for the Basin in
October 2018.

» The National Tribal NSR FIP is the current air quality permitting mechanism for new
development of oil and gas (specifically, “minor” sources of emissions) in the Basin. The
National Tribal NSR FIP was finalized in the summer of 2016 and does not apply to areas
designated as nonattainment.

* EPA does not have a streamlined permitting program for new development in the Uinta
Basin upon a final nonattainment designation.

» Since 2014, Uinta Basin has experienced a decline in oil and gas production. Such a
production decline directly corresponds to a decrease in ozone precursor emissions.
Emissions have decreased even further due to EPA’s federal standards for new sources
(NSPS O000/0000a). EPA can rely on these emission reductions as it works with
stakeholders to develop a permitting program for new development in the Basin.

Please let me know if you have any questions.

Chris Hosek

Texas Star Alliance
1122 Colorado Street , Suite 102
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chris(@texasstaralliance.com
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To: Freire, JP[Freire.JP@epa.gov]

From: Eilperin, Juliet

Sent: Sun 4/9/2017 2:10:42 AM

Subject: RE: Can | get a comment on EPA's request to postpone the oral argument on the ozone
NAAQS?

Dear JP,

| updated with the revised quote, it should be online soon.

And just so you've got it, my direct isi ex. s - ersonal Privacy i cell IS Ex. 6 - Personal Privacy |

Best, Juliet

From: Freire, JP [mailto:Freire.JP@epa.gov]

Sent: Saturday, April 08, 2017 9:15 PM

To: Eilperin, Juliet <Juliet.Eilperin@washpost.com>

Subject: Re: Can | get a comment on EPA's request to postpone the oral argument on the
ozone NAAQS?

Also I realize I don't have your number. It's no big deal if the quote doesn't make it but if it does,
please make sure it's the updated one.

J.P. Freire
Environmental Protection Agency

Associate Administrator for Public Affairs

Mobile:i Ex. 6 - Personal Privacy !

On Apr 8, 2017, at 8:13 PM, Freire, JP <Freire JP@epa.gov> wrote:

Juliet,

We had to amend our quote. Here it 1s.

Given the broad-reaching economic implications of the 2015 ozone standard, we are
carefully reviewing the rule to determine whether it is in line with the pro-growth
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directives of this Administration. We simply request the court grant us additional time
to ensure we can continue this thorough and deliberative process.

Sorry for whipsawing you!
J.P. Freire
Environmental Protection Agency

Associate Administrator for Public Affairs

Mobile:! Ex. 6 - Personal Privacy |

On Apr 8, 2017, at 7:46 PM, Freire, JP <Freire JP(@epa.gov> wrote:

I'm surprised that turnaround was so fast!
J.P. Freire
Environmental Protection Agency

Associate Administrator for Public Affairs

MOblle‘: Ex. 6 - Personal Privacy E

On Apr 8, 2017, at 7:30 PM, Eilperin, Juliet <Juliet. Eilperin@washpost.com> wrote:

Dear JP,

That's great to hear that you're on board! I just talked to Sen. Hatch on Friday, by
the way, he was great.

I'm out at dinner and the print story ran today, but I will try to add this online
later.

Best,
Juliet

On Apr 8, 2017, at 6:40 PM, Freire, JP <Freire JP@epa.gov> wrote:

Hey Juliet,
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Excited to catch up with you in my new gig.

For our quote:

Sacrificing our economy for incremental benefits is no longer the direction
of this agency. The previous administration abused the regulatory process to
advance an ideological agenda that expanded the reach of the federal
government often dismissing the technical and economic concerns raised by
the regulated community.

For background.

The 2015 ozone standard was the most expensive environmental regulation
in history that will result in thousands of lost jobs across the economy.
Accordingly, we are undergoing extensive reviews of the misaligned
regulatory actions from the past Administration. Given the extensive record
associated with the 2015 ozone standard, we are simply requesting the court
grant us additional time to continue this thorough and deliberative process.

J.P. Freire
Environmental Protection Agency

Associate Administrator for Public Affairs

Mobile:! Ex. 6 - Personal Privacy |

On Apr 7, 2017, at 7:42 PM, Eilperin, Juliet
<Juliet. Eilperint@washpost.com> wrote:

Specifically, I'm interested in whether this indicates the agency is
weighing whether to defend the rule or not.

Thanks,

Juliet Eilperin
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To: Freire, JP[Freire.JP@epa.gov]

From: Eilperin, Juliet

Sent: Sun 4/9/2017 1:56:15 AM

Subject: Re: Can | get a comment on EPA's request to postpone the oral argument on the ozone
NAAQS?

No problem, I will use this one instead.

On Apr 8, 2017, at 8:13 PM, Freire, JP <Freire JP@epa.gov> wrote:

Juliet,

We had to amend our quote. Here it 1s.

Given the broad-reaching economic implications of the 2015 ozone standard, we are
carefully reviewing the rule to determine whether it is in line with the pro-growth
directives of this Administration. We simply request the court grant us additional time
to ensure we can continue this thorough and deliberative process.

Sorry for whipsawing you!

J.P. Freire
Environmental Protection Agency

Associate Administrator for Public Affairs
MobﬂejI Ex. 6 - Personal Privacy :

On Apr 8, 2017, at 7:46 PM, Freire, JP <Freire JP@epa.gov> wrote:

I'm surprised that turnaround was so fast!

J.P. Freire
Environmental Protection Agency

Associate Administrator for Public Affairs
Mobile: Ex. 6 - Personal Privacy !

On Apr 8, 2017, at 7:30 PM, Eilperin, Juliet <Juliet. Eilperin@washpost.com> wrote:

Dear JP,
That's great to hear that you're on board! I just talked to Sen. Hatch on Friday, by
the way, he was great.

I'm out at dinner and the print story ran today, but I will try to add this online
later.
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Best,
Juliet

On Apr 8, 2017, at 6:40 PM, Freire, JP <Freire JP@epa.gov> wrote:

Hey Juliet,
Excited to catch up with you in my new gig.
For our quote:

Sacrificing our economy for incremental benefits is no longer the direction
of this agency. The previous administration abused the regulatory process to
advance an ideological agenda that expanded the reach of the federal
government often dismissing the technical and economic concerns raised by
the regulated community.

For background.

The 2015 ozone standard was the most expensive environmental regulation
in history that will result in thousands of lost jobs across the economy.
Accordingly, we are undergoing extensive reviews of the misaligned
regulatory actions from the past Administration. Given the extensive record
associated with the 2015 ozone standard, we are simply requesting the court
grant us additional time to continue this thorough and deliberative process.

J.P. Freire

Environmental Protection Agency
Associate Administrator for Public Affairs
MOblle: Ex. 6 - Personal Privacy E

On Apr 7, 2017, at 7:42 PM, Eilperin, Juliet
<Juliet. Eilperint@washpost.com> wrote:

Specifically, I'm interested in whether this indicates the agency is
weighing whether to defend the rule or not.

Thanks,

Juliet Eilperin
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To: Freire, JP[Freire.JP@epa.gov]

From: Eilperin, Juliet

Sent: Sun 4/9/2017 1:55:50 AM

Subject: Re: Can | get a comment on EPA's request to postpone the oral argument on the ozone
NAAQS?

Oh, I haven't, I just got home. Want to update it?

And yes, we got it into second edition last night-I ended up working till 10 pm on it.
Best,

Juliet

On Apr 8, 2017, at 8:06 PM, Freire, JP <Freire JP@epa.gov> wrote:

Juliet,
Have you dropped in the statement yet? I need to update it slightly if not.

J.P. Freire

Environmental Protection Agency
Associate Administrator for Public Affairs
Mobile:i Ex. 6 - Personal Privacy :

On Apr 8, 2017, at 7:46 PM, Freire, JP <Freire JP@epa.gov> wrote:

I'm surprised that turnaround was so fast!

J.P. Freire

Environmental Protection Agency
Associate Administrator for Public Affairs
Mobile:} Ex. 6 - Personal Privacy !

On Apr 8, 2017, at 7:30 PM, Eilperin, Juliet <Juliet. Eilperin@washpost.com> wrote:

Dear JP,
That's great to hear that you're on board! I just talked to Sen. Hatch on Friday, by
the way, he was great.

I'm out at dinner and the print story ran today, but I will try to add this online
later.
Best,
Juliet

On Apr 8, 2017, at 6:40 PM, Freire, JP <Freire JP@epa.gov> wrote:
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Hey Juliet,
Excited to catch up with you in my new gig.
For our quote:

Sacrificing our economy for incremental benefits is no longer the direction
of this agency. The previous administration abused the regulatory process to
advance an ideological agenda that expanded the reach of the federal
government often dismissing the technical and economic concerns raised by
the regulated community.

For background.

The 2015 ozone standard was the most expensive environmental regulation
in history that will result in thousands of lost jobs across the economy.
Accordingly, we are undergoing extensive reviews of the misaligned
regulatory actions from the past Administration. Given the extensive record
associated with the 2015 ozone standard, we are simply requesting the court
grant us additional time to continue this thorough and deliberative process.

J.P. Freire
Environmental Protection Agency
Associate. Administrator for Public Affairs

Mobile:| Ex. 6 - Personal Privacy |

On Apr 7, 2017, at 7:42 PM, Eilperin, Juliet
<Juliet. Eilperinf@washpost.com> wrote:

Specifically, I'm interested in whether this indicates the agency is
weighing whether to defend the rule or not.

Thanks,

Juliet Eilperin

ED_001650_00034372-00002



To: Freire, JP[Freire.JP@epa.gov]

Cc: Wilcox, Jahan[wilcox.jahan@epa.gov]
From: Diana Furchtgott-Roth

Sent: Fri 3/31/2017 11:09:34 PM

Subject: RE: Hi there!

Senate EPW Testimony.102015.Final.pdf

Dear JP,

Congratulations on your new position. ’'m glad that you're at EPA. Here’s a column |
just wrote on ten problems with EPA’s cost benefit analysis of the Clean Power Plan. It
is based on my testimony to the Senate Environment and Public Works Committee
(attached). Let me know if | can help you in any way.

https:/feconomics21.org/himiften-problems-epa% E2%80%99s-clean-power-plan-
analvsis-2275 himl

Best,

Diana

Diana Furchtgott-Roth

Senior Fellow and Director, Economics21
Manhattan Institute for Policy Research
1200 New Hampshire Avenue, Suite 575

Washington, DC 20036

(direct)
Ex. 6 - Personal Privacy

(mobile)
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From: Freire, JP [mailto:Freire.JP@epa.gov]
Sent: Friday, March 31, 2017 6:16 PM

To: Diana Furchtgott-Roth

Cc: Wilcox, Jahan

Subject: Hi there!

Hi Diana! I wanted to greet you from my new perch. Looking forward to working together.
Please include me and Jahan (cc’d) on any future emails discussing EPA work.

JP Freire

Associate Administrator for Public Affairs

U.S. Environmental Protection Agency
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Economic Policies
it fOr the 21st Century
AT THE MANHATTAN INSTITUTE

The Environmental Protection Agency’s
Flawed Cost-Benefit Analysis Methodology

Diana Furchtgott-Roth
Senior Fellow and Director, Economics21
Manhattan Institute for Policy Research

Subcommittee on Superfund, Waste Management, and Regulatory Oversight
U.S. Senate Committee on Environment and Public Works
October 21, 2015
arn arn
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The Environmental Protection Agency’s
Flawed Cost-Benefit Analysis Methodology

Chairman Rounds, Ranking Member Markey, Distinguished Members of the
Subcommittee, thank you for the opportunity to testify today. I am a senior
fellow at the Manhattan Institute, where I direct the Institute’s economics portal,
Economics21. I am a former chief economist of the U.S. Department of Labor
under Secretary Elaine L. Chao, and a former chief of staff of the Council of
Economic Advisers in the White House under President George W. Bush.

I am especially honored to testify today because regulatory oversight is an
important function of Congress. With the annual U.S. economic costs of federal
regulation having been conservatively estimated at $1.9 trillion,! the need for a
more responsible approach to regulation has never been more critical.
Unfortunately, the cost-benefit analyses in the Environmental Protection
Agency’s latest rules on carbon, ozone, and mercury do not live up to reasonable
economic standards of cost-benefit analysis in the private sector.

Congress needs to ensure that government agencies live up to the highest
standards of cost-benefit analysis. If the cost of doing business in America rises
as a result of burdensome regulations, all Americans suffer. EPA’s regulations
will disproportionately affect Americans living in energy-producing states, and
the Committee should be particularly careful about these geographic effects.

Cost-benefit analysis performed by government agencies is especially important
because the government is imposing regulations on the public, and the public
has nowhere else to go. If a private company errs in its cost-benefit calculations,
it may make an investment that turns out to be unprofitable. The company may
even go out of business, with management, employees, and shareholders
suffering financial and job losses. But if a government agency makes mistakes in
cost-benefit analysis, the entire country potentially loses, and no government
employees lose their jobs.

Everyone wants cleaner air, but most people also want the security of
employment that comes from economic activity. Most would agree on the need

HANHZNAZN SN AN aN AN RaN JaN QAN a8 282

1 Clyde Wayne Crews (2015) “Ten Thousand Commandments 2015.” Competitive Enterprise
Institute. https:/ /cei.org/10kc2015
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to strike the right balance between the economy and the environment. The
question is: What is that balance?

Under current federal regulations, the air is getting cleaner every year, as old
equipment is replaced by new. Greenhouse-gas emissions from power plants
have declined by 15 percent from 2005 to 2013, according to the Energy
Information Administration.? Do the benefits associated with yet more federal
regulations justify their costs?

Over the past two years EPA has issued proposed or final regulations on
emissions of mercury, ozone, and carbon. I will first discuss the problems with
calculation of the benefits, then the problems with the costs, and finally with the
discount rate. The final section addresses why Americans should care about
such an esoteric issue.

Problems with Calculations of Benefits
1. Co-Benefits of Other Substances

The carbon rule’s putative benefits exceed its claimed costs not from reductions
in carbon dioxide, but from reductions in other substances, such as particulate
matter, sulfur oxides (SOx) and nitrogen oxides (NOx). Without the alleged
positive health effects of these other substances, the rule would fail EPA’s cost-
benefit test.

As can be seen in the table below, the benefits listed for the Clean Power Plan in
EPA’s Regulatory Impact Analysis are about $15 billion in 2025, but those
benefits shrink to $3.6 billion if the health benefits of other substances are
removed.? In the mercury rule, benefits shrink from about $61 billion to less than
$100 million when co-benefits from reductions in particulate matter, SOx, and
NOx are removed.* For the ozone rule, benefits shrink from about $29 billion to
$8.7 billion even with EPA’s analysis when benefits of other particulates are

A e R AR AN AN A AN A AN R AN R 2N AN AN EN HENH AN ENHED
2 Energy Inforrnatlon Administration (2014). “U.S. Energy-Related Carbon Dioxide Emissions,

2013.” http:/ /www.eia.gov/environment/emissions/carbon/

3 U.S. Environmental Protection Agency (2015).“Regulatory Impact Analysis for the Clean Power

Plan Final Rule.” http:/ /www.epa.gov/airquality / cpp/cpp-final-rule-ria.pdf

1 U.S. Environmental Protection Agency (2011). “Regulatory Impact Analysis for the Final

Mercury and Air Toxics Standards.”

http://www.epa.gov/ttnecasl/regdata/RIAs/matsriafinal. pdf
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omitted.> The net benefits without other reductions are negative for mercury and
ozone, and barely positive for carbon.

Cost-Benefit Analysis for Three EPA Rules, With and Without Health Benefits
from Particulate Matter, SO:, and NOX Reductions (billions of 2011 dollars)

Carbon Rule Mercury Rule Ozone Rule

Costs a ; 15
Benefits $10-$19 $36-$88 $19-$38
Benefits w/ o other
reductions

Net Benefits

Net Benefits w/o
other reductions

Notes: 7% discount rate used.

Carbon Rule: 2025 estimates for mass-based reductions. Source: “Regulatory Impact Analysis for the
Clean Power Plan Final Rule,” Environmental Protection Agency, August 2015 (Tables ES-5 & ES-8).
Mercury Rule: 2016 estimates. Source: “Regulatory Impact Analysis for Final Mercury and Air Toxics
Standards,” Environmental Protection Agency, December 2011 (Tables ES-1 & ES-4).

Ozone Rule: 2025 estimates. Source: “Regulatory Impact Analysis of the Proposed Reductions to the
National Ambient Air Quality Standards for Ground-Level Ozone,” Environmental Protection Agency,
November 2614 (Tables ES-6 & 5-1}]

Many states and localities are already in compliance with established national
ambient air quality standards (NAAQS) for NOx, SOx and particulate matter. By
claiming benefits from further reducing these below the established safe level,
EPA is, in effect, lowering the established standard without going through the
legal requirements of a rulemaking focused on the relevant standard. EPA is
adopting a regulation for carbon, mercury, or ozone that does not yield enough
benefits to justify the cost. Instead, the agency is using supposed benefits from
reduction of NOx, SOx, or PM to justify the cost. In so doing, EPA is taxing
localities that are already in compliance with the established NAAQS and forcing
on these communities further reductions not justified by independent safety and
health considerations.

Particulate matter, SOx, and NOx, are already regulated under their own sets of
rules. If EPA believes that levels of these substances should be lower, it should
propose rules to lower them, and it should follow federal administrative law by
providing public notice and incorporating public comment on their cost-benefit
analyses.

Il IR E VIR ET S
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5 U.S. Environmental Protection Agency (2014). “Regulatory Impact Analysis of the Proposed

Revisions to the National Ambient Air Quality Standards for Ground -Level Ozone.”
http://www.epa.gov/ttnecasl/regdata/RIAs/20141125ria.pdf
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2. Double-Counting of Health Benefits from Particulates

It is not clear that EPA is accurately accounting for all of its claims of particulate
matter reduction benefits across its many rulemakings that rely on PM co-
benefits. The national PM inventory published by EPA is finite, and EPA needs
to account for how much of that inventory has been prospectively eliminated by
each of its rulemakings. Without better EPA bookkeeping, we have no assurance
that they are not double counting reductions.

For instance, even if reductions in particulates can be counted as one of the
health benefits of reducing mercury, the first of three major rules put in place by
EPA, the agency cannot then count these same reductions as a benefit from
subsequently reducing carbon dioxide and ozone. The benefits will already have
accrued, and so cannot be counted as a benefit from reducing the other
substances. Yet EPA seems to be using the same set of benefits to justify multiple
rules.

Excess PM (above the NAAQS) is present only in certain places and at certain
times, and EPA has not established that the PM reductions they are counting as
co-benefits correspond to the appropriate places and times. Reducing PM
somewhere that it is already low is not much of a benefit if the excessive PM
elsewhere is unaffected. EPA seems to be taking a scatter-shot approach to a
problem where careful targeting would be more economically efficient and
appropriate

3. Assumption that All Particulates Are Equally Harmful

EPA makes oversimplifying assumptions with regard to particulates which
inflate the benefits of the Clean Power Plan. Namely, the agency assumes that all
particulates are equally harmful. The Regulatory Impact Analysis for the Clean
Power Plan states: “[W]e assume that all fine particles, regardless of their
chemical composition, are equally potent in causing premature mortality.” That
is because “the scientific evidence is not yet sufficient to allow differentiation of
effect estimates by particle type.”® If the scientific evidence is inconclusive on
particulates, why put in place costly regulations that raise energy costs?

B R R N R A R A R R
68l S/ nvironmental Protection Agency (2015). “Regulatory Impact Analysis for the Clean Power
Plan Final Rule.” http://www.epa.gov/airquality /cpp/cpp —final—rule—ria.pdf@ on
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4. Assumption that Reductions in Particulates Have Equal Value Independent of Base
Level

EPA is supposed to set standards at the levels most protective of human health,
including a margin for safety. When EPA set the PM 2.5 annual average
standard at 15 micrograms per cubic meter, the implication is that levels below
that are safe. If EPA claims health co-benefits for reductions in areas where the
starting level was already below 15, it seems to be saying that the real standard
should be lower than 15. If that is so, EPA should initiate a rulemaking
proceeding to lower the PM standard with public notice and comment.

Instead, EPA in these new rules is implicitly saying that the current PM standard,
the result of public notice and comment, is wrong. Yet nowhere in the new rules
does EPA explain why the standard of 15 is wrong, much less what the new
standard should be. By setting no threshold and counting reductions in PM no
matter the initial level, EPA is implicitly saying the standard should be zero —
which is of course unattainable. EPA also has no evidence or rule to justify this
level. Does EPA mean that we should live our lives in plastic bubbles because
free air is unsafe to breathe?

EPA assumes that reductions in particulates have the same effect in polluted
areas as clean ones. EPA appears to say that the same health benefits are
achieved by reducing particulates by a given percentage starting from a high
level of emissions as starting from a low level of emissions. This leads to the
conclusion than a reduction in particulates in upstate New York, which has few
emissions, is equal to those in New York City, which has greater emissions.

5. Reliance on Benefits from Reductions in Asthma

The benefits, calculated at $36 billion to $88 billion each year” from the mercury
rule, $19 billion to $38 billion from ozone, and $10 billion to $19 billion from
carbon, supposedly come from improvements in Americans' health, mostly from
decreases in asthma. But these projected benefits are "guesstimates," gains that
are hard to specify given that other factors, such as obesity and lack of exercise,

are in play.

T T e T R IO R b MR RN BN LN E LN

7 These figures are in 2011 dollars for consistency with the other EPA estimates.
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These vast projected savings from asthma constitute the bulk of benefits from
EPA’s new rules. However, America's air has been gradually getting cleaner
since 1980, as EPA's own data show, but the number of children with asthma has
risen. According to the Centers for Disease Control, 3.6 percent of children had
asthma in 1980, and more than twice that percentage, 7.5 percent, in 1995.8 In
2009, using a slightly different measure, 10 percent of children had asthma.® CDC
acknowledges that “the causes of asthma remain unclear and the current
research paints a complex picture.”™ Yet EPA forecasts 130,000 fewer asthma
cases from its new mercury rule, 320,000 from ozone,'? and 48,000 from
carbon,® mostly from fewer particulates.

Many studies suggest that obesity increases the prevalence of asthma.'* If recent
trends in obesity and lack of exercise continue, then further improvements in air
quality might not have an effect in reducing asthma.

Problems with Costs

EPA understates the costs of the Clean Power Plan. In its Regulatory Impact
Analysis, EPA distinguishes between social costs, which are “the total economic
burden of a regulatory action,” and compliance costs, which are the costs that
companies have to spend conforming to the Clean Power Plan. The only costs
included are compliance costs. EPA states: “The social costs of a regulatory
action will not necessarily be equivalent to the expenditures associated with
compliance. Nonetheless, here we use compliance costs as a proxy for social
costs.”15

Izlzlili P

) B 1)) B R R B B
8 Lara Akinbani (2006). “The State of Childhood Asthma, United States, 1980-2005.” Centers for
Disease Control. http:/ /www.cdc.gov/nchs/data/ad/ad381.pdf

? Ibid.

01bhid. 2 0N

113 5 Bnvironmental Protection Agency (2011). “Regulatory Impact Analysis for the Final
Mercury and Air Toxics Standards.”
http://www.epa.gov/ttnecasl/regdata/RIAs/matsriafinal.pdfjé! -n

128 8! nvironmental Protection Agency (2014). “Regulatory Impact Analysis of the Proposed
Revisions to the National Ambient Air Quality Standards for Ground-Level Ozone.”

http:/ /www.epa.gov/ttnecas1/regdata/RIAs/20141125ria.pdf & 1]

13 Energy Information Administration (2014). “U.S. Energy-Related Carbon Dioxide Emissions,
2013.” http:/ /www .eia.gov/environment/emissions/carbon/ 20N

1] Delgado et al. (2008). “Obesity and Asthma.” U.S. National Library of Medicine.

http:/ /www.ncbinlm.nih.gov/pubmed /19123432

15 #hieddy Information Administration (2014). “U.S. Energy-Related Carbon Dioxide Emissions,
2013.” http:/ /www.eia.gov/environment/emissions/carbon/ 20N
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1. Future Increases in Electricity Prices Not Fully Accounted For

A major economic cost of the rule is energy-price increases caused by shifting
from cheaper forms of energy, such as coal and natural gas, to more expensive
sources, such as wind and solar power. Although EPA admits that “energy-
efficiency expenditures may be borne by end-users through direct participant
expenditures or electricity-rate increases, or by producers through reductions in
their profits,” those costs are not counted in the cost-benefit analysis.’®

Moreover, higher energy costs translate into a smaller American economy with
lower economic growth and fewer American jobs. EPA does not discuss, much
less calculate, the broader economic costs of higher energy prices.

2. Neglect of Effects on Small Business

EPA’s analysis also shows misleading effects on small businesses. Since EPA
does not count the increase in electricity prices and the consequent lower
economic growth and reduction in jobs as costs, EPA Administrator Gina
McCarthy erroneously states in the Clean Power Plan final rule that “I certify
that this action will not have a significant economic impact on a substantial
number of small entities under the RFA [Regulatory Flexibility Act]. This action
will not impose any requirements on small entities.”17

But small entities will be affected in many ways under the new rules. For
instance, as electricity prices rise, all businesses, including small businesses, will
face higher costs and thus reduced activities. Reduced business activity means
fewer businesses, and fewer employees for those businesses, including small
businesses, that remain open. Fewer new businesses, including small businesses,
will be formed. Some companies dependent on energy might relocate offshore.

The indirect effects from higher electricity prices are also substantial. With fewer
employed workers in the economy, there will be less demand for even non-
energy-intensive services such restaurants and entertainment.

ISJAIIT;IiIﬁJ?il:
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16 U.S. Environmental Protection Agency (2015). “Carbon Pollution Emission Guidelines for

Existing Stationary Sources.” http:/ /www?2.epa.gov/sites/production/files/2015 -
08/documents/cpp-final-rule.pdf

7 U.S. Environmental Protection Agency (2015). “Carbon Pollution Emission Guidelines for

Existing Stationary Sources.” http:/ /www?2.epa.gov/sites/production/files/2015-
08/documents/cpp-final-rule.pdf
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3. Use of Maximum Achievable Control Technology

Maximum Achievable Control Technology means that plants and boilers have to
use the most stringent methods possible to get the heavy metals out of the air,
even if these methods cost billions of dollars and the benefits are worth far less —
as is the case with the new utility rule. MACT, as it is known, does not have to
account for costs and benefits. That’s why many productive plants will have to
close.

Mercury and arsenic are well-known to the public as toxic, and in certain doses
can be lethal. But the new EPA mercury rules would push emissions caps
unnecessarily low, driving up generating costs and the price of power to
industry and households, and forcing some boilers and plants to shut down.

Susan Dudley, director of the Regulatory Studies Center at George Washington
University, writing about the proposed mercury rule, said, “If the enormous
public benefits EPA predicts from these mercury standards were real, they
would justify the cost to Americans of almost $11 billion per year. Unfortunately,
they are not.”18

4. Omits Costs of Energy-Intensive Industry Going Offshore

EPA’s object in reducing amounts of greenhouse gasses emitted by the United
States is to counteract climate change. The benefits in EPA’s analysis assume that
all of these emissions disappear from the globe and that the certain sources of
energy for electricity production and manufacturing, such as coal, will be
replaced by renewables such as solar and wind energy.

It is far more likely that a large amount of manufacturing will leave the United
States than use more-costly renewables. Activity will shift offshore, to countries
with fewer emissions controls, such as China, India, and Latin America. Some of
these countries, such as China, not only have fewer emissions regulations but
dirtier coal, with more lignite. The United States has benefitted from an influx of
energy-intensive manufacturing from Germany — this activity can easily move
again. Capital is mobile in a global economy.

= ) 2 B B R ) B B )
8 Susan Dudley (2011). “EPA Misrepresents Mercury Rule Benefits.” National Journal.
http:/ /energy.nationaljournal.com/2011/12/sizing-up-epas-mercury-rules.php#2138722
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Should this occur, greenhouse gas emissions not only would not decline, but
might actually increase. This should be included in EPA’s calculations.

Problems with Discount Rate

When investments are made over a multi-year period, investors evaluate the
project by “discounting” the future costs and benefits to the present. This is
because a dollar is not worth the same to an investor in the future as it is in the
present. You would not spend a dollar today to get a dollar’s worth of benefits in
2025, because a dollar invested today in the stock market could grow to $2.59 in
2025.1 Most businesses use a discount rate that primarily reflects their cost of
capital. For example, the cost of capital for Apple, one of the largest corporations
in America, was 9.85 percent on October 19, 2015.20 Although businesses have
different costs of capital and different discount rates, smaller and privately-held
firms would tend to have higher discount rates than larger, publicly held
companies such as Apple. Some firms use higher rates, and some use lower rates,
but none would undertake long-term investments at artificially low discount
rates based on dubious long-term projections.

The Office of Management and Budget allows EPA to makes two changes to
standard business procedures. First, OMB allows the use of two low nominal
rates, 7 percent and 3 percent.?! Few firms would use such low rates, particularly
the 3 percent rate.

Second, OMB allows EPA to present its cost-benefit analysis with the costs
discounted, but not the benefits.?? This is an extraordinary error, one that a
college freshman in an economics class would not make. The result is not only
wrong, but it makes the rules appear less damaging than they are.

» HEHANH EN N AN 2N a3 AN 2N 2T AN AN/ ENEAN
19 This calculatlon is based on a 10-year average return over the past 50 years.

20 See gurufocus.com, accessed October 19, 2015, at

http:/ /www.gurufocus.com/term/wacc/AAPL/Weighted %252BAverage % 252BCost%252BOf %

252BCapital %252B %252528 W ACC % 252529/ Apple%2BInc. &l [11]

2178 81 [Qffice of Management and Budget (2011). “Regulatory Impact Analysis: A Primer.”
https:/ /www.whitehouse.gov /sites/ default/files/omb/inforeg/regpol/circular-a-
4_regulatory-impact-analysis-a-primer.pdf 2 1]

22 Ibid.
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1. Discount rates are below standard business rates

Consider first the low rates. With a discount rate of 3 percent, a $100 million cost
today would have costs of $134 million in 2025, 10 years hence. With a discount
rate of 7 percent, the $100 million cost today would be $197 million in 2025.
However, if a more accurate rate is 10 percent, the project has higher costs in the
future and would have to yield $259 million in benefits to be worthwhile. The
lower the discount rate, the better the EPA rules look on paper.

2. Benefits are discounted at different rates

EPA discounts climate benefits and health co-benefits at different rates. While
health benefits are estimated at discount rates of 3 percent and 7 percent, as
recommended by the Office of Management and Budget, EPA does not apply
any discount rate higher than 5 percent to the climate benefits.

This is critical because, by EPA’s own admission, the so-called “social cost of
carbon” used to quantify climate benefits is highly sensitive to the discount rate
used. For example, a metric ton of carbon will impose $51 in economic costs in
2025 using a 3 percent discount rate, but only $16 using a 5 percent rate.?* Using
a higher discount rate would reduce estimated benefits substantially.

EPA justifies this by admitting that climate benefits are sensitive to discount
rates, and also claiming that “no consensus exists on the appropriate rate to use
in an intergenerational context.”?* The Office of Management and Budget, which
issues guidelines to regulatory agencies on how to perform cost-benefits analysis,
admits this but still recommends that regulatory agencies estimate costs and
benefits using both 3 percent and 7 percent discount rates.?> With regard to
climate benefits, however, EPA neglects this second recommendation.

According to Kevin Dayaratana of the Heritage Foundation, using the OMB-
recommended 7 percent discount rate for the social cost of carbon would reduce

e imia kx|l a Bl Bt a s o B2l a6
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23 U.S. Environmental Protection Agency (2015). “Social Cost of Carbon.”
http://www3.epa.gov/climatechange/Downloads/EPAactivities /social-cost-carbon.pdf

24 U.S. Environmental Protection Agency (2015). “Regulatory Impact Analysis for the Clean

Power Plan Final Rule.” http://www .epa.gov/airquality /cpp/cpp-final-rule-ria.pdf

2 U.S. Office of Management and Budget (2011). “Regulatory Impact Analysis: A Primer.”

https:/ /www.whitehouse.gov/sites/default/files/omb/inforeg/regpol/circular-a-
4_regulatory-impact-analysis-a-primer.pdf
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the estimated benefits of carbon reduction to less than $10 per metric ton.2
Under a reasonable set of changes to assumptions, the social cost of carbon
becomes negative, suggesting that there are benefits to carbon dioxide emissions.
This underscores the high unreliability of social cost of carbon estimates and calls
into question whether such estimates should be incorporated into cost-benefit
analysis at all.

Why Cost-Benefit Analysis Matters

Cost-benefit analysis may appear to be some arcane methodology practiced by
economists, but its results have real consequences. EPA’s flawed cost-benefit
analysis has the effect that costly rules are imposed on the public without
sufficient understanding of the consequences. These consequences include a
decline in economic activity and, as a result, employment. President Obama has
frequently voiced his opposition to offshoring jobs, and threatened to punish
companies for doing so, but EPA’s new rules will give firms a new incentive to
take energy-intensive manufacturing offshore.

This decline in economic activity is measurable, and is not uniform across states.
According to EPA’s own calculations, Midwestern states will be required to
reduce emissions by up to 37 percent from 2005 levels from the carbon rule
alone, while coastal states such as Washington and California will be allowed to
increase emissions.?” Republican states have to reduce emissions the most, and
Democratic states will have to reduce them the least. This can be seen in the table
below.

[l A e[l e[ Wl o[ 2 Bl 2
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%6 Kevin Dayaratana (2015). “An Analysis of the Obama Administration’s Social Cost of Carbon.”

Testimony before Committee on Natural Resources, United States House of Representatives.

http:/ /naturalresources.house.gov/uploadedfiles/dayaratnatestimony.pdf

27 Preston Cooper (2015). “The Disparate Effect of Clean Power Plan Goals.” Economics21.

http:/ /economics21.org/commentary/disparate-effect-clean-power-plan-goals. Sourced from

U.S. Environmental Protection Agency (2015). “Clean Power Plan State-Specific Fact Sheets.”

http:/ /www2.epa.gov/cleanpowerplantoolbox/ clean-power-plan-state-specific-fact-sheets
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Change in CO2 Emissions Under Clean Power
Plan, 2012-2030
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Of the 38 states that will be forced to reduce emissions, reductions vary from 37
percent in North Dakota to 1 percent in Delaware and Mississippi. Nine states,
such as Idaho, Washington, Maine, Oregon, and California will be able to
increase their CO2 emissions. Hawaii and Alaska are exempt from the program.

Of the 10 states which will have to reduce emissions the most, 7 voted for
Romney in 2012, and the others all voted for Obama by a margin of less than 10
percent. Of the 10 states which will have to reduce the least (or have leeway to
increase emissions), 8 voted for Obama in 2012.

Employment in these Republican states will decline, and employment in
Democratic states will increase. This means fewer voters in Republican states
and more voters in Democratic states.

The decline in employment would occur for the following reason. EPA gives
states choice of a “rate-based approach,” where states reduce emissions from
their power plants, or a “mass-based approach,” where other sources of carbon,
such as from manufacturing, can be lowered to count towards the reductions
needed for power plants. States can combine in regions for the “mass-based
approach” and it is less expensive to follow. States can meet the targets by
reducing consumer demand or investing in more costly renewable energy such
as wind and solar power. These impose real costs on the economy, such as fewer
factories, trips, and jobs. Electricity made from solar power costs twice as much
as electricity made from natural gas.

Coal-fired electricity generation accounted for 39 percent of total U.S. electricity
generation in 2013, according to the Energy Information Administration.?® It
expects the role of coal to decline only slightly in the years ahead, to 34 percent in
2035. To meet the rules, new coal plants would have to incorporate carbon
capture and sequestration technology, at a cost of billions of dollars a year for
consumers. Many would close. Raising the cost of energy would be particularly
tough on Midwestern states” residents, who get much of their electricity from

coal.

HaAngZnganzZnganfanganangZngEnfangangEn

28 Energy Informatlon Admlnlstratlon (2015). “Annual Energy Outlook 2015.”
http://www.eia.gov/forecasts /aeo/pdf/0383(2015).pdf
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Such job declines were forecast five years ago by the Congressional Budget
Office when Congress was debating the cap-and-trade plans proposed by
Senators John Kerry and Joe Lieberman and Representatives Ed Markey (now a
Senator, and ranking Member on this Committee) and Henry Waxman. These
bills did not pass even in a Democratic Congress with a Democratic president
who supported them. Now EPA has instituted the essence of the cap-and-trade
bills through regulation.

In May 2010, CBO issued a report entitled How Policies to Reduce Greenhouse
Gas Emissions Could Affect Employment.? It concluded that “job losses in the
industries that shrink would lower employment more than job gains in other
industries would increase employment, thereby raising the overall
unemployment rate.”

The CBO report shows that emissions reduction programs would cause job losses
in coal mining, oil and gas extraction, gas utilities, and petroleum refining. In
addition, workers’ wages adjusted for inflation would be lower than otherwise
because of the increase in prices due to a cap and trade program. CBO concludes
that some workers, therefore, would leave the labor market, because at the new
lower wages they would prefer to stay home.

According to CBO, “While the economy was adjusting to the emission-reduction
program, a number of people would lose their job, and some of those people
would face prolonged hardship.” Workers laid off in declining industries would
tind it hard to get new jobs. This is not in the interests of many Americans,
especially when the labor market is weak and air quality is continuing to
improve.

Then, in December 2013, another CBO report stated, “Imposing an economy-
wide carbon tax or cap-and-trade program would put the U.S. firms most
affected — those that are emission-intensive —at a competitive disadvantage
relative to their competitors in other countries unless those countries
implemented similar policies.”3?

Iililil: AR
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2 Congressional Budget Office (2010). “How Policiesto Reduce Greenhouse Gas Emissions

Could Affect Employment.” http:/ /www.cbo.gov/publication/41257

30 Congressional Budget Office (2013). “Border Adjustments for Economywide Policies That

Impose a Price on Greenhouse Gas Emissions.”

http:/ /www.cbo.gov/sites/default/files/cbofiles/attachments/44971-GHGand Trade.pdf
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CBO explained, “Such a policy would impose costs on domestic firms, allowing
foreign producers from countries with less stringent policies, or no policy at all,
to charge less for their goods than U.S. producers.”

EPA’s Stationary Sources report for the carbon rule spells out some job losses.
According to the report, “EPA recognizes as more efficiency is built into the US
power system over time, lower fuel requirements may lead to fewer jobs in the
coal and natural gas extraction sectors...”3!

EPA estimates that the rule could result in a net decrease of approximately 31,000
full-time jobs in 2030 for the final guidelines under the rate-based illustrative
plan approach and approximately 34,000 full-time jobs under the mass-based
approach. In addition, 52,000 to 83,000 jobs would be lost in 2030 due to lower
demand from the higher electricity prices.3?

These job-loss projections are likely to be a substantial underestimate. The
economic consulting firm NERA estimated that EPA’s carbon rule alone would
cause delivered electricity prices to rise by an average of 17 percent. Over a
fifteen-year period, this would increase consumer energy costs by a cumulative
$479 billion.® Reducing ozone and mercury would increase the costs still
further. Rather than continuing the trend of manufacturing returning to America,
EPA’s rules would reverse it by discouraging energy-intensive manufacturing.

Some might say that the factors I have discussed above are unimportant. But
with EPA’s goal of reducing carbon emissions from the utility sector by 32
percent from 2005 levels by 2030,3* reducing atmospheric concentration of ozone
to 70 ppb,?® and preventing 90 percent of the mercury stored in coal from being

B onA onA oA R
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31U.S. Environmental Protection Agency (2015). “Carbon Pollution Emission Guidelines for
Existing Stationary Sources: Electric Utility Generating Units.”

http:/ /www .epa.gov/airquality/cpp/cpp-final-rule. pdf

327 8 nvironmental Protection Agency (2015). “Regulatory Impact Analysis for the Clean
Power Plan Final Rule.” http:/ /www.epa.gov /airquality/cpp/cpp-final-rule-ria.pdf 2 1]

3 David Harrison Jr. et al. (2014). “Potential Energy Impacts of EPA Proposed Clean Power
Plan.” NERA Economic Consulting.
http://www.nera.com/content/dam/nera/publications/2014/NERA_ACCCE_CPP_Final 10.1
7.2014.pdf

3 U.S. Environmental Protection Agency (2015). “Overview of the Clean Power Plan.”

http:/ /www .epa.gov/airquality/cpp/fs-cpp-overview.pdf

3% U.S. Environmental Protection Agency (2015). “National Ambient Air Quality Standards for
Ozone.” http:/ /www3.epa.gov/ozonepollution/ pdfs /20151001 fr.pdf

15
=N

ED_001650_00034441-00016



emitted into the air,?¢ it is vital to have an accurate evaluation of the benefits and
costs. If emissions exceed EPA’s requirements, a state or group of states would be
required to shut down power plants or other energy-intensive manufacturing.

Although greenhouse-gas emissions from power plants declined 15 percent from
2005 to 2013, EPA is using flawed cost-benefit analysis to make further changes
seem worthwhile. The carbon intensity of the economy —a measure of carbon
emissions per dollar of GDP —has fallen by 23 percent since 2005, continuing a
long decline since the end of the Second World War.3” Absent heavy regulatory
intervention, the United States is already making great strides towards a cleaner
economy.

EPA uses faulty methodology to justify its rules. It claims that the rule is
justified, but its regulatory impact analysis minimizes the costs and exaggerates

the benefits. Congress should act to control the costs of regulation.

Thank you for allowing me to testify today.
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% U.S. Environmental Protection Agency (2015). “Mercury and Air Toxics Standards for Power

Plants.” http:/ /www3.epa.gov/mats/pdfs/20111221M ATSsummaryfs.pdf

%7 Energy Information Administration (2014). “U.S. Energy-Related Carbon Dioxide Emissions,

2013.” http:/ /www.eia.gov/environment/emissions/carbon/
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To: deFressine, Kara[Kara.deFressine@FoxBusiness.com]

From: Freire, JP

Sent: Wed 4/12/2017 4:41:40 PM

Subject: RE: EPA Administrator Scott Pruitt on the Intelligence Report today

Hey Kara,

Thought you might find this useful--this isn't a demand or anything, just something we do to help shows
script, etc. Looking forward to the hit!

-JP
OPENER SUGGESTION

EPA has been out of control. Unpredictable regulation that's been questioned by the Supreme Court and
out of control spending that includes thousands of taxpayer dollars on gym memberships.

The Trump Administration has a new sheriff at the EPA, and now, Administrator Pruitt is changing the
way EPA does business. Most recently, President Trump himself showed up at EPA with a crew of coal
miners to sign an executive order calling for greater energy independence and to roll back the Clean
Power Plan. The White House even held an innovation summit with top business leaders and members of
his cabinet to demonstrate his pro-growth agenda.

Joining us now, Administrator Scott Pruitt, who was at that meeting and has been advancing the
President's agenda at an agency that's been pretty antagonistic to energy producers and the jobs they
create.

HIGHLIGHTS

- Pruitt has been working closely with the President to roll back unnecessary regulations--just this week,
EPA's newly created Regulatory Reform Task Force put a notice in the Federal Register for public
comment on which regulations to throw out.

- Pruitt hosted President Trump at EPA to sign an Executive Order on Energy Independence, which calls
for a review and possible rollback of former President Obama's cornerstone activist regulation, the so-
called Clean Power Plan, which would’ve cost $292 billion and killed over 125,000 American jobs.

- The Administrator has sent letters to the Governors saying they have no obligation to spend taxpayer
dollars to comply with the Clean Power Pian, bringing immediate relief to the states.

- Flint, Michigan was badly handled by the iast administration, and people need clean water. We're
funding vital environmental projects that go directly to the health of our citizens, including $100 miilion for
drinking water in Flint.

- We're working on finding ways to get the federal government out of the business of regulating ponds,
dry creek beds and small streams by reviewing Waters of the United States Rule (WOTUS).

More achievements of note:

DONE. Restoration of states’ important role in the regulation of water by reviewing Waters of the
United States Rule

DONE. Review of New Source Performance Standards for coal-fired power plants, which
prevents companies from building new plants

DONE. Action on the President’s Energy Independence Executive Order by issuing four notices
to review and, if appropriate, to revise or rescind major, economically significant, burdensome rules
issued by the last Administration
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DONE. Reining in Clean Power Plan threatening over 125,000 U.S. jobs

DONE. Funding for vital environmental projects that go directly to the health of our citizens,
including $100 million for drinking water in Flint, Michigan

DONE. Review of effluent limitations guidelines and standards (ELG) rule, which costs an
estimated $480 million annually, with an average cost of $1.2 billion per year during the first five years of
compliance

DONE. Extension of the comment period on the Hard Rock Mining proposed rule that could cost
American businesses $171 million annually

DONE. Draft guidance on coal combustion residuals rule, estimated to cost between $500 and
$745 million per year. Begin state permit applications this year

DONE. Review of Oil and Gas Methane New Source Performance Standards for new and
modified sources, which is duplicative of state regulations

DONE. Rescinded an unjustified evaluation of greenhouse gas and fuel economy standards for
model year 2022-2025 vehicles

DONE. Working through backlog of new chemicals waiting for approval from EPA

DONE. Requested delay of oral arguments on the ozone standard

DONE. Denial of a petition seeking a ban on one of the most widely-used pesticides in the world
DONE. Liberation of businesses from the Methane Information Collection Requests Rule that
cost them and the economy in excess of $42 million

DONE. Creation of an EPA Regulatory Reform Task Force to undergo extensive reviews of the
misaligned regulatory actions from the past administration

DONE. Delay of Risk Management Plan Rule that could endanger chemical facilities

DONE. Initiated clean-up of Superfund sites such as East Chicago, West Oakland, Pompton
Lake

From: Freire, JP

Sent: Wednesday, April 12, 2017 11:36 AM

To: 'deFressine, Kara' <Kara.deFressine@FoxBusiness.com>

Subject: RE: EPA Administrator Scott Pruitt on the Intelligence Report today

Great

From: deFressine, Kara [mailto:Kara.deFressine@FoxBusiness.com]

Sent: Wednesday, April 12, 2017 11:27 AM

To: Freire, JP <Freire.JP@epa.gov>; Ferguson, Lincoln <ferguson.lincoin@epa.gov>

Cc: Rose, Nick <Nick.rose@FOXNEWS.COM>; Lemus, Stephanie
<stephanie.lemus@FOXBUSINESS.COM>; Kerns, Jennifer <jennifer.kerns@FOXNEWS.COM>
Subject: RE: EPA Administrator Scott Pruitt on the Intelligence Report today

Yes, Administrator Pruitt will be on set with Trish.

From: Freire, JP [mailto:Freire.JP@epa.gov]

Sent: Wednesday, April 12, 2017 11:26 AM

To: deFressine, Kara; Ferguson, Lincoln

Cc: Rose, Nick; Lemus, Stephanie; Kerns, Jennifer

Subject: RE: EPA Administrator Scott Pruitt on the Intelligence Report today

Kara,

| wanted to clarify--we'll be in studio with the host, yes?

ED_001650_00034500-00002



From: deFressine, Kara [mailto:Kara.deFressine@FoxBusiness.com]

Sent: Wednesday, April 12, 2017 11:24 AM

To: Ferguson, Lincoin <ferguson.lincoln@epa.gov>

Cc: Freire, JP <Freire.JP@epa.gov>; Rose, Nick <Nick.rose@FOXNEWS.COM>; Lemus, Stephanie
<stephanie.lemus@FOXBUSINESS.COM>; Kerns, Jennifer <jennifer.kerns@FOXNEWS.COM>
Subject: RE: EPA Administrator Scott Pruitt on the Intelligence Report today

Great, we are excited for the interview!

From: Ferguson, Lincoin [mailto:ferguson.lincoin@epa.gov]

Sent: Wednesday, April 12, 2017 11:19 AM

To: deFressine, Kara

Cc: Freire, JP; Rose, Nick; Lemus, Stephanie; Kerns, Jennifer

Subject: Re: EPA Administrator Scott Pruitt on the Intelligence Report today

See you then. He will not need a car.
Thanks!
Sent from my iPhone

>On Apr 12, 2017, at 9:56 AM, deFressine, Kara <Kara.deFressine@FoxBusiness.com> wrote:

>

> Morning everyone,

> We are looking forward to having EPA Administrator Scott Pruitt on "The Intelligence Report with Trish
Regan" today at 2:30 PM ET from our studio. | am ccing the segment producer, Nick Rose. Please let me
know if you have any questions, thank you.

>

> Here are your details:

>

> HIT TIME: 2:30 PM ET, so please be ready to go on air no later than 2:10 PM ET.

>

>

> LOCATION/STUDIO: 1211 Ave of Americas, New York, NY 10036

>

>

> TOPIC: The 20 CEOs at the White House, WOTUS/Energy Independence executive orders. Plus, we
would like to ask him the report about Environmental Protection Agency employees billing taxpayers
roughly $15,000 for gym memberships (back in 2016 - before the Trump administration) which ties in with
the overall theme of "EPA Originalism" and bringing the agency back to its core mission.

>

>

> REFERENCE LINK;

> https://urldefense.proofpoint.com/v2/uri?u=http-3A__freebeacon.com_issues_epa-2Demployees-
2Dbilled-2Dtaxpayers-2D15000-2Dgym-2Dmemberships-
2Dvegas_&d=DwIFAg&c=cnx1hdOQtepEQkpermZGwQ&r=8v5WDbqgolptRtQ_DL1hOcJADdIWw47gXWT
2GGkUrfZA&m=SYkJY2cnn2QYzxP_WL4c2hx0Vgjv6eFUG59Xig-BP6A&s=7-
qaYRMzTIYWrRBTMg3KQQON4BkZJzT3VSSnU928HE60OA&e=

>

>

> CAR: Please let us know if he will need a car today. (If so, we'll need the pick-up address and cellphone
number for the driver.)
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> From: Kerns, Jennifer

> Sent: Wednesday, April 12, 2017 7:16 AM

> To: ferguson.lincoin@epa.gov

> Cc: deFressine, Kara

> Subject: Contact for EPA Administrator Scott Pruitt

>

> Hi Lincoin, We're delighted to have EPA Administrator Scott Pruitt on with Trish today! As promised,
connecting you with one of our top producers here, Kara. She'll be your contact for today's segment.

>

> She'll be back to you with the hit time after the team's 9am meeting, but | wanted to connect the two of
you here first.

>

> Kara- Mr. Pruitt has agreed to talk about the meeting with the 20 CEOs at the White House, and has
also offered to talk about WOTUS/Energy Independence executive orders and the overall theme of "EPA
Originalism," bring the agency back to its core mission.

>

> Thank you both!

>

>

> Sent from my iPhone

>

> This message and its attachments may contain legally privileged or confidential information. It is
intended solely for the named addressee. If you are not the addressee indicated in this message (or
responsible for delivery of the message to the addressee), you may not copy or deliver this message or
its attachments to anyone. Rather, you should permanently delete this message and its attachments and
kindly notify the sender by reply e-mail. Any content of this message and its attachments that does not
relate to the official business of Fox News or Fox Business must not be taken to have been sent or
endorsed by either of them. No representation is made that this email or its attachments are without
defect.
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To:

Cc:
From:
Sent:
Subject:

hklein@artesiachamber.com[hklein@artesiachamber.com)
Graham, Amy[graham.amy@epa.gov]

Brennan, Thomas

Fri 5/5/2017 12:18:58 PM

Ozone follow up from EPA

Background on ozone and NM 2017 final version.dogx

Hello Hayley,

It was nice to meet you and your team on Monday. Attached is a one pager on Ozone that [ hope
will be helpful in answering some of the questions you had for us. Feel free to reach out if you
wish to discuss further.

Best regards,

Tom Brennan

Acting-Associate Administrator, Office of Public Engagement and Environmental Education

US EPA

Phone -

Ex. 6 - Personal Privacy

CCH # _E Ex. 6 - Personal Privacy E
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May 4, 2017

Update on
National Ambient Air Quality Standards (NAAQS, pronounced KNACKS)
for ground-level ozone

Background

On Oct. 1, 2015, EPA strengthened the National Ambient Air Quality Standards (NAAQS) for
ground-level ozone to 70 parts per billion (ppb), based on extensive scientific evidence about
ozone’s effects on public health and welfare.

2015 Ozone NAAQS Litigation Update

e Several states, industry groups, and environmental and health organizations have filed
challenges to the 2015 ozone NAAQS in the DC Circuit court of appeals, arguing, on the one
side, that the standards are too stringent and, on the other, that they are not stringent
enough.

e The case is fully briefed, but oral argument has not yet occurred.

e EPA filed a motion to postpone oral argument to give new officials time to fully review the
2015 rule revising the ozone NAAQS and to determine whether to reconsider all or part it.

e On April 11, the court granted EPA’s request, held the case in abeyance and directed EPA to
file status reports every 90 days on its review of the 2015 rule.

e EPA has not yet made a decision on whether to reconsider the 2015 rule, and the 2015
ozone NAAQS remain in effect

Ozone NAAQS Implementation

e On September 22, 2016, Governor Martinez submitted recommendations for which areas in
New Mexico are meeting (“attaining”) and not meeting the 2015 standard for ozone. She
asserted in her letter that some of the ozone air pollution problem registered by monitors in
Dona Ana County, NM is caused by emissions from Mexico.

e EPA will consider the most recent air quality data as we designate areas as “attainment” or
“nonattainment” for the ozone standard.

e Forthe 2015 NAAQS, state implementation plans addressing the applicable infrastructure
requirements of the Clean Air Act will be due in October 2018.
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To: Graham, Amy[graham.amy@epa.gov]
From: Rob Stein

Sent: Mon 6/26/2017 10:35:23 PM

Subject: Fwd: npr query

ATTO0001 .him

air pollution.pdf

ATTO0002. him

air pollution editorial.pdf

ATT00003.him

Here it is again.

. Rob Stein | Correspondent/Senior Editor| rstein(@npr.org | | Ex.8 - Personal Privacy
(@robsteinnews

Begin forwarded message:

From: Rob Stein <RStein@npr.org>
Date: June 23, 2017 at 11:54:32 AM EDT
To: "press@epa.gov'™ <press@epa.gov>,
<valentine julia@epa.gov>

Subject: npr query

1"

valentine julia@epa.gov'™

Hi

2

I’'m working on a story about the attached research, which his being published next week in
the New England Journal of Medicine. It’s embargoed until 5 pm Wednesday, June 28. 1
was wondering if someone from EPA would be available to do an interview for my story.

Rob
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Air Pollution and Mortality in the Medicare Population

Qian DI, M.S., Yan Wang, M.S., Antonella Zanobetti, Ph.D., Yun Wang, Ph.D., Petros Koutrakis, Ph.D.,
Christine Choirat, Ph.D., Francesca Dominici, Ph.D., and Joel D. Schwartz, #h.D.

ABSTRACT

BACKGROUND

Studies have shown that long-term exposure to air pollution increases mortality.
However, evidence is limited for air-pollution levels below the most recent Na-
tional Ambient Air Quality Standards. Previous studies involved predominantly
urban populations and did not have the statistical power to estimate the health
effects in underrepresented groups.

METHCDS

Ve constructed an open cohort of all Medicare beneficiaries (60,925,443 persons)
in the continental United States from the years 2000 through 2012, with
460,310,521 person-years of follow-up. Annual averages of fine particulate matter
(particles with a mass median aerodynamic diameter of less than 2.5 um [PM, 1)
and ozone were estimated according to the ZIP Code of residence for each en-
rollee with the use of previously validated prediction models. Weestimated the risk
of death associated with exposure to increases of 10 ug per cubic meter for PM, .
and 10 parts per billion (ppb) for ozone using a two-pollutant Cox proportional-
hazards model that controlied for demographic characteristics, Medicaid eligibil-
ity, and area-level covariates.

FESULTS

Increases of 10 pg per cubic meter in PM, . and of 10 ppb in ozone were associ-
ated with increases in all-cause mortality of 7.3% (95% confidence interval [CI],
7.1to 7.5)and 1.1% (95% CI, 1.0 to 1.2), respectively. When the analysis was re-
stricted to person-years with exposure to PM, ; of less than 12 pg per cubic meter
and ozone of less than 50 ppb, the same increases in PM,, and ozone were as-
sociated with increases in the risk of death of 13.6% (95% ClI, 13.1 to 14.1) and
1.0% (95% CI, 0.9 to 1.1), respectively. For PM, , the risk of death among men,
blacks, and people with Medicaid eligibility was higher than that in the rest of the
population.

CONCLUSIONS

In the entire Medicare population, there was significant evidence of adverse effects
related to exposure to PM,, and ozone at concentrations below current national
standards. This effect was most pronounced among self-identified racial minori-
ties and people with low income. (Supported by the Health Effects Institute and
others.)
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A Quick Take
is available at

2514

NEM.org

The new england journal ormedicine

““he adverse health effects associ-
ated with long-term exposure to air pollu-

.. tion are well documented.’? Studies sug-
gest that fine particles (particles with a mass
median aerodynamic diameter of less than 2.5 um
[PM,]) are a public health concern,® with expo-
sure linked to decreased life expectancy.*® Long-
term exposure to ozone has also been associated
with reduced survival in several recent studies,
although evidence is sparse.*™®

Studies with large cohorts have investigated
the relationship between long-term exposures to
PM, . and ozone and mortality**™; others have
estimated the health effects of fine particles at
low concentrations (e.g., below 12 g per cubic
meter for PM,,)."*"® However, most of these
studies have included populations whose socio-
economic status is higher than the national aver-
age and who reside in well-monitored urban aress.
Consequently, these studies provide limited infor-
mation on the health effects of long-term expo-
sure to low levels of air pollution in smaller
cities and rural areas or among minorities or
persons with low socioeconomic status.

To address these gaps in knowledge, we con-
ducted a nationwide cohort study involving all
Medicare beneficiaries from 2000 through 2012,
a population of 61 million, with 460 million
person-years of follow-up. We used a survival
analysis to estimate the risk of death from any
cause associated with long-term exposure (yearly
average) to PM, . concentrations lower than the
current annual National Ambient Air Quality
Standard (NAAQS) of 12 pg per cubic meter and
to ozone concentrations below 50 parts per billion
(ppb). Subgroup analyses were conducted to iden-
tify populations with a higher or lower level of
pollution-associated risk of death from any cause.

METHODS

MORTALITY Data

We obtained the Medicare beneficiary denomi-
nator file from the Centers for Medicare and
Medicaid Services, which contains information
on all persons in the United States covered by
Medicare and more than 96% of the population
65 years of age or older. We constructed an open
cohort consisting of all beneficiaries in this age
group in the continental United States from
2000 through 2012, with all-cause mortality as
the outcome. For each beneficiary, we extracted

the date of death (up to December 31, 2012), age
at year of Medicare entry, year of entry, sex, race,
ZIP Code of residence, and Medicaid eligibility
(a proxy for low socioeconomic status). Persons
who were alive on January 1 of the year follow-
ing their enroliment in Medicare were entered
into the open cohort for the survival analysis.
Follow-up periods were defined according to
calendar years.

ASSESSMENT o f Exposure to Air Pollution
Ambient levels of ozone and PM, , were estimated
and validated on the basis of previously pub-
lished prediction modeis.®®® Briefly, we used an
artificial neural network that incorporated satel-
lite-based measurements, simulation outputs from
a chemical transport model, land-use terms,
meteorologic data, and other data to predict
daily concentrations of PM,, and ozone at un-
monitored locations. We fit the neural network
with monitoring data from the Environmental
Protection Agency (EPA) Air Quality System
(AQS) (in which there are 1928 monitoring sta-
tions for PM, . and 1877 monitoring stations for
ozone). We then predicted daily PM,, and ozone
concentrations for nationwide grids that were
1 km by 1 km. Cross-validation indicated that
predictions were good across the entire study
area. The coefficients of determination (R®) for
PM, . and ozone were 0.83 and 0.80, respectively;
the mean square errors between the target and
forecasting values for PM, . and ozone were 1.29 ug
per cubic meter and 2.91 ppb, respectively. Data
on daily air temperature and relative humidity
were retrieved from North American Regional
Reanalysis with grids that were approximately
32 km by 32 km; data were averaged annually.”!

For each calendar year during which a person
was at risk of death, we assigned to that person
avalue for the annual average PM, . concentration,
a value for average ozone level during the warm
season (April 1 through September 30), and values
for annual average temperature and humidity ac-
cording to the ZIP Code of the person’s residence.
The warm-season ozone concentration was used
to compare our results with those of previous
studies.” In this study, “ozone concentration”
refers to the average concentration during the
warm season, unless specified otherwise.

As part of a sensitivity analysis, we also ob-
tained data on PM,, and ozone concentrations
from the BEPA AQS and matched that data with

N ENGL JMED 376;26 nejm.org June 28, 2017

The New England Journal of Medicine
Downloaded from NEIM Media Center by ROB STEIN on June 23, 2017. Embargo lifted June 28, 2017 at Spm ET.
Copyright©2017 Massachusetts Medical Society. All rights reserved.

ED_001650_00034984-00002



AIRPollution and Mortality in the Medicare Population

each person in our study on the basis of the near-
est monitoring site within a distance of 50 km.
(Details are provided in Section 1 in the Supple-
mentary Appendix, available with the full text of
this article at NEM.org.)

STATISTICAL Analysis

We fit a two-pollutant Cox proportional-hazards
model with a generalized estimating equation to
account for the correlation between ZIP Codes.?
In this way, the risk of death from any cause
associated with long-term exposure to PM, . was
always adjusted for long-term exposure to ozone,
and the risk of death from any cause associated
with long-term exposure to ozone was always
adjusted for long-term exposure to PM, ., unless
noted otherwise. We also conducted single-
pollutant analyses for comparability. Weallowed
baseline mortality rates to differ according to
sex, race, Medicaid eligibility, and 5-year catego-
ries of age at study entry. To adjust for potential
confounding, we also obtained 15 ZIP-Code or
county-level variables from various sources and
a regional dummy variable to account for com-
positional differences in PM, . across the United
States (Table 1, and Section 1 in the Supplemen-
tary Appendix). We conducted this same statisti-
cal analysis but restricted it to person-years with
PM, ;. exposures lower than 12 pg per cubic
meter and ozone exposures lower than 50 ppb
(low-exposure analysis) (Table 1, and Section 1 in
the Supplementary Appendix).

To identify populations at a higher or lower
poliution-associated risk of death from any cause,
we refit the same two-poliutant Cox model for
some subgroups (e.g., male vs. female, white vs.
black, and Medicaid eligible vs. Medicaid ineli-
gible). To estimate the concentration-response
function of air pollution and mortality, we fit a
log-linear model with a thin-plate spline of both
PM, . and ozone and controlled for all the indi-
vidual and ecologic variables used in our main
analysis model (Section 7 in the Supplementary
Appendix). To examine the robustness of our
results, we conducted sensitivity analyses and
compared the extent to which estimates of risk
changed with respect to differences in confound-
ing adjustment and estimation approaches
(Sections S2 through &4 in the Supplementary
Appendix).

Data on some important individual-level co-
variates were not available for the Medicare co-

hort, including data on smoking status, body-
mass index (BMI), and income. We obtained data
from the Medicare Current Beneficiary Survey
(MCBS), a representative subsample of Medicare
enrollees (133,964 records and 57,154 enrollees
for the period 2000 through 2012), with individual-
level data on smoking, BMI, income, and many
other variables collected by means of telephone
survey. Using MCBS data, we investigated how
the lack of adjustment for these risk factors
could have affected our calculated risk estimates
in the Medicare cohort (Section 5 in the Supple-
mentary Appendix). The computations in this
article were run on the Odyssey cluster, which is
supported by the FAS Division of Science, Re-
search Computing Group, and on the Research
Computing Environment, which is supported by
the Institute for Quantitative Social Science in the
Faculty of Arts and Sciences, both at Harvard
University. We used R software, version 3.3.2
(R Project for Statistical Computing), and SAS
software, version 9.4 (SAS Institute).

RESULTS

COHORT Analyses

The full cohort included 60,925,443 persons living
in 39,716 different ZIP Codes with 460,310,521
person-years of follow-up. The median follow-up
was 7 years. The total number of deaths was
22,567,924. There were 11,908,888 deaths and
247,682,367 person-years of follow-up when the
PM, . concentration was below 12 pg per cubic
meter and 17,470,128 deaths and 353,831,836
person-years of follow-up when the ozone con-
centration was below 50 ppb. These data provided
excellent power to estimate the risk of death at
air-pollution levels below the current annual
NAAQS for PM, . and at low concentrations for
ozone (Table 1).

Annual average PM, . concentrations across the
continental United States during the study period
ranged from 6.21 to 15.64 ug per cubic meter
(5th and 95th percentiles, respectively), and the
warm-season average ozone concentrations ranged
from 36.27 to 55.86 ppb (5th and 95th percen-
tiles, respectively). The highest PM, . concentra-
tions were in California and the eastern and
southeastern United States. The Mountain region
and California had the highest ozone concentra-
tions; the eastern states had fower ozone con-
centrations (Fig. 1).
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Table 1. Cohort Characteristics and Ecologic and Meteorologic Variables.

Characteristic or Vanable Entire Cohort Ozone Concentration PM, 5 Concentration
250 ppb” <50 ppb 212 pg/m? <12 pg/m®
Population
Persons (no.) 60,925,443 14,405,094 46,520,349 28,145,493 32,779,950
Deaths (no.) 22,567,924 5,097,796 17,470,128 10,659,036 11,908,888
Total person-yrt 460,310,521 106,478,685 353,831,836 212,628,154 247,682,367
Median yr-of follow-up 7 7 7 7 7
Average air-poliutant concentrationst
Ozone (ppb) 46.3 52.8 444 48.0 453
PM, 5 (Mg/m?3) 11.0 10.9 11.0 13.3 9.6
Individual covariates}
Male sex (%) 44.0 44.3 43.8 43.1 4.7
Race or.ethnic group (%)§
White 854 86.6 85.1 820 884
Black 87 7.2 9.2 12.0 5.9
Asian 1.8 1.8 18 21 16
Hispanic 19 2.0 19 19 1.9
Native American 0.3 06 0.3 0.1 06
Eligible for:Medicaid (%) 16:5 15:3 16.8 178 15.3
Average age at study entry (yr) 701 69.7 70.2 701 70.0
Ecologic variablest
BMI 282 279 284 280 284
Ever.smoked (%) 46.0 44.9 462 458 46.0

Population including all people 65 yr of age
or older (%)

Hispanic 95 134 84 84 10.0

Black 8.8 7.2 93 13.3 6.3
Median household income (1000s of $) 47.4 51.0 46.4 47.3 474
Median value of housing (1000s.0of $) 160.5 1758 156:3 161.7 159:8
Below poverty level (%) 122 11.4 124 125 12.0
Did not complete high school (%) 323 30.7 32.7 353 30.6
Owner-occupied housing (%) 71.5 713 71.6 68.6 732
Population density (persons/km?) 3.2 0.7 3.8 4.8 22
Low-density lipoprotein level measured (%) 922 920 922 922 922
Glycated hemoglobin‘level measured (%) 94.8 946 94.8 94.8 94.8
21 Ambulatory visits (%) M7 922 91.6 N7 N7
Meteorologic variablest
Average temperature (°C) 14.0 14.9 13.8 14.5 13.7
Relative humidity (%) 714 60.8 73.9 3.7 696

* Summary statistics were calculated separately for persons residing in ZIP Codes where average ozone levels were below or above 50 ppb
and where PM,, 5 levels were below or above 12 pg per cubic meter. The value 12 ug per cubic meter was chosen as the current annual
National Ambient Air Quality Standard (NAAQS) (e.g., the “safe” level) for PM; 5. BMI denotes body-mass index (the weight in kilograms
divided by the square of the height in meters) and ppb parts per billion.

T The number for total person-years of follow-up indicates the sum of individual units of time that the persons in the study population were at
risk of death from 2000 through 2012.

I The average values for air pollution levels and for ecologic and meteorologic variables were computed by averaging values over all ZIP
Codes from 2000 through 2012.

§ Data on race and ethnic group were obtained from Medicare beneficiary files.

1l The variable for ambulatory visits refers to the average annual percentage of Medicare enroliees who had at least one ambulatory visit to a
primary care physician.
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A Average Concentrationsof PM, 5

B Average Warm-Season Concentrationsbf0zone

Figure 1. Average PM» 5 and Ozone Concentrations in the Continental United States, 2000 through 2012.

Panel A shows the average concentrations of fine particulate matter (particles with a mass median aerodynamic
diameter of less than 2.5 um [PM5s]) in micrograms per cubic meter, as estimated on the basis of all daily predic-
tions during the study period. Panel B shows the concentration of ozone levels in parts per billion as averaged from
April 1 through September 30 throughout the study period.

In a two-poliutant analysis, each increase of
10 ug per cubic meter in annual exposure to
PM, (estimated independently of ozone) and
each increase of 10 ppb in warm-season expo-
sure to ozone (estimated independently of PM, )
was associated with an increase in all-cause
mortality of 7.3% (95% confidence interval [Cl],

7.1to 7.5)and 1.1% (95% Cl, 1.0 to 1.2), respec-

tively. Estimates of risk based on predictive, ZIP-
Code—specific assessments of exposure were
slightly higher than those provided by the near-
est data-monitoring site (Table 2). When we re-
stricted the PM, . and ozone analyses to location-
years with low concentrations, we continued to
see significant associations between exposure
and mortality (Table 2). Analysis of the MCBS
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Table 2. Risk of Death Associated with an Increase of 10 pg per Cubic Meter in PN 5 or an Increase of 10 ppb in Ozone
Concentration.*

Model PM5 5 Ozone
hazard ratio (95% CI)

Two-pollutant analysis

Main analysis 1.073 (1.071-1.075)
1.136 (1.131-1.141)

1.061 (1.059-1.063)

1.011 (1.010-1.012)
1.010 (1.009-1.011)
1.001 (1.000-1.002)

Low-exposure analysis

Analysis based on data from nearest
monitoring site (nearest-monitor analysis)t

Single-pollutant analysist 1.084 (1.081-1.086) 1.023 (1.022-1.024)

* Hazard ratios and 95% confidence intervals were calculated on the basis of an increase of 10 pg per cubic meter in ex-
posure to PM; 5 and an increase of 10 ppb in exposure to ozone.

T Daily average monitoring data on PM, 5 and ozone were obtained from the Environmental Protection Agency Air Quality
System. Daily ozone concentrations were averaged from April 1 through September 30 for the computation of warm-
season averages. Data on PM; 5 and ozone levels were obtained from the nearest monitoring site within 50 km. If there
was more than one monitoring site within 50 km, the nearest site was chosen. Persons who lived more than 50 km
from a monitoring site were excluded.

1 For the single-pollutant analysis, model specifications were the same as those used in the main analysis, except that
ozone was not included in the model when the main effect of PM; 5 was estimated and PM, 5 was not included in the

2518

model when the main effect of 0zone was estimated.

subsample provided strong evidence that smok-
ing and income are not likely to be confounders
because they do not have a significant association
with PM, . or ozone (Section 5 in the Supplemen-

tary Appendix).

SUBGROUP Analyses

Subgroup analyses revealed that men; black,
Asian, and Hispanic persons; and persons who
were eligible for Medicaid (i.e., those who had
low socioceconomic status) had a higher estimated
risk of death from any cause in association with
PM, . exposure than the general population. The
risk of death associated with ozone exposure
was higher among white, Medicaid-eligible per-
sons and was significantly befow 1 in some ra-
cial subgroups (Fig. 2). Among black persons,
the effect estimate for PM, , was three times as
high as that for the overall population (Table S3
in the Supplementary Appendix). Overall, the risk
of death associated with ozone exposure was
smaller and somewhat less robust than that as-
sociated with PM,, exposure. We also detected a
small but significant interaction between ozone
exposure and PM,, exposure (Table S8 in the
Supplementary Appendix). Our thin-plate—spline
fit indicated a relationship between PM, ., ozone,
and all-cause mortality that was almost linear,
with no signal of threshold down to 5 ug per

cubic meter and 30 ppb, respectively (Fig. 3, and
Fig. S8 in the Supplementary Appendix).

DISCUSSION

This study involving an open cohort of all per-
sons receiving Medicare, including those from
small cities and rural areas, showed that long-
term exposures to PM, , and ozone were associ-
ated with an increased risk of death, even at levels
below the current annual NAAQS for PM, .. Fur-
thermore, the study showed that black men and
persons eligible to receive Medicaid had a much
higher risk of death associated with exposure to
air pollution than other subgroups. These find-
ings suggest that lowering the annual NAAQS
may produce important public health benefits
overall, especially among self-identified racial
minorities and people with low income.

The strengths of this study include the as-
sessment of exposure with high spatial and
temporal resolution, the use of a cohort of al-
most 61 million Medicare beneficiaries across
the entire continental United States foliowed for
up to 13 consecutive years, and the ability to per-
form subgroup analyses of the health effects of
air poliution on groups of disadvantaged persons.
However, Medicare claims do not include exten-
sive individual-level data on behavioral risk fac-
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Figure 2. Risk of Death Associatedwith an Increase of 10 pg per Cubic Meter in PM 5 5 Concentrationsand an Increase
of 10 ppb in Ozone Exposure, According to Study Subgroups.

Hazard ratios and 95% confidence intervals are shown for an increase of 10 ug per cubic meter in PM» 5 and an in-
crease of 10 parts per billion (ppb) in ozone. Subgroup analyses were conducted by first restricting the population
(e.g., considering only male enrollees). The same two-pollutant analysis (the main analysis) was then applied to each
subgroup: Numeric results are presented in Tables 83 and $4 in the Supplementary Appendix. Dashed lines indicate

tors, such as smoking and income, which could
be important confounders. Still, our analysis of
the MCBS subsample (Table S6 in the Supplemen-
tary Appendix) increased our level of confidence
that the inability to adjust for these individual-
level risk factors in the Medicare cohort did not
lead to biased results (Section 5 in the Supplemen-
tary Appendix). In another study, we analyzed a

similar Medicare subsample with detailed indi-
vidual-level data on smoking, BMI, and many
other potential confounders linked to Medicare
claims.2 In that analysis, we found that for mor-
tality and hospitalization, the risks of exposure
to PM,, were not sensitive to the additional
control of individual-level variables that were not
available in the whole Medicare population.
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Figure 3. Concentration-Response Function of the Joint Effects of Exposure
to PM> 5 and Ozone on All-Cause Mortality.

A log-linear model with a thin-plate spline was fit for both PM55 and ozone,
and the shape of the concentration-response surface was estimated (Fig: S8
in the Supplementary Appendix). The concentration—response curve in
Panel A was plotted for an ozone concentration equal to 45 ppb. The con-
centration-response curve in Panel B was plotted for a PM> s concentra
tion equal to 10 ug per cubic meter. These estimated curves were plotted
at the 5th and 95th percentiles of the concentrations of PM»s and ozone,
respectively. The complete concentration—response three-dimensional sur-
face is plotted in Fig. 88 in the Supplementary Appendix.

We also found that our results were robust
when we excluded individual and ecologic co-
variates from the main analysis (Fig. S2 and
Table S2 in the Supplementary Appendix), when
we stratified age at entry into 3-year and 4-year
categories rather than the 5 years used in the
main analysis (Fig. S3 in the Supplementary Ap-
pendix), when we varied the estimation proce-
dure (by means of a generalized estimating

2520

equation as opposed to mixed effects) (Tables S3
and $4 in the Supplementary Appendix), and
when we used different types of statistical soft-
ware (R, version 3.3.2, vs. SAS, version 9.4). Fi-
nally, we found that our results were consistent
with others published in the literature (Section 6
in the Supplementary Appendix).>7#2

There was a significant association between
PM, . exposure and mortality when the analysis
was restricted to concentrations below 12 ug per
cubic meter, with a steeper slope below that
level. This association indicated that the health-
benefit-per-unit decrease in the concentration of
PM,, is larger for PM,, concentrations that are
below the current annual NAAQS than the heaith
benefit of decreases in PM,  concentrations that
are above that level. Similar, steeper concentra-
tion-response curves at low concentrations have
been observed in previous studies.?® Moreower,
we found no evidence of a threshold value — the
concentration at which PM, . exposure does not
affect mortality — at concentrations as low as
approximately 5 ug per cubic meter (Fig. 3); this
finding is similar to those of other studies.®®

The current ozone standard for daily expo-
sure is 70 ppb; there is no annual or seasonal
standard. Our results strengthen the argument
for establishing seasonal or annual standards.
Moreover, whereas time-series studies have shown
the short-term effects of ozone exposure, our
results indicate that there are larger effect sizes
for longer-term ozone exposure, including in loca-
tions where ozone concentrations never exceed
70 ppb. Unlike the American Cancer Society
Cancer Prevention Study 11,%" our study reported
a linear connection between ozone concentration
and mortality. This finding is probably the result
of the interaction between PM,, and ozone (Sec-
tion 7 in the Supplementary Appendix). The sig-
nificant, linear relationship between seasonal
ozone levels and all-cause mortality indicates
that current risk assessments, ** which incorpo-
rate only the acute effects of 0zone exposure on
deaths each day from respiratory mortality, may
be substantially underestimating the contribution
of ozone exposure to the total burden of disease.

The enormous sample size in this study, which
includes the entire Medicare cohort, allowed for
unprecedented accuracy in the estimation of risks
among racial minorities and disadvantaged sub-
groups. The estimate of effect size for PM, , expo-
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sure was greatest among male, black, and Med-
icaid-eligible persons. Wealso estimated risks in
subgroups of persons who were eligible for Med-
icaid and in whites and blacks alone to ascertain
whether the effect modifications according to
race and Medicaid status were independent. We
found that black persons who were not eligible
for Medicaid (e.g., because of higher income)
continued to have an increased risk of death
from exposure to PM, . (Fig. $4 in the Supple-
mentary Appendix). In addition, we found that
there was a difference in the health effects of
PM, . exposure between urban and rural popula-
tions, a finding that may be due to composi-
tional differences in the particulates (Table S3
Supplementary Appendix).

Although the Medicare cohort includes only
the population of persons 65 years of age or older,
two thirds of all deaths in the United States occur
in people in that age group. Although our expo-
sure models had excellent out-of-sample predic-
tive power on held-out monitors, they do havwe
limitations. Error in exposure assessment remains
an issue in this type of analysis and could attenu-
ate effect estimates for air pollution.®

The overall association between air pollution
and human health has been well documented

since the publication of the landmark Harvard
Six Cities Study in 1993.2° With air pollution
declining, it is critical to estimate the health ef-
fects of fow levels of air pollution — below the
current NAAQS — to determine whether these
levels are adeguate to minimize the risk of death.
Since the Clean Air Act requires the BPA to set
air-quality standards that protect sensitive popu-
lations, it is also important to focus more effort
on estimating effect sizes in potentially sensitive
populations in order to inform regulatory policy
going forward.
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To: Graham, Amy[graham.amy@epa.gov]
From: valerie.volcovici@thomsonreuters.com
Sent: Wed 7/19/2017 4:58:43 PM

Subject: question

HI Amy,

| saw this headline in Inside EPA: “EPA Says States Lack Legal Standing For Role In

Ozone NAAQS Challenge”

Wondering where the EPA said this and wanting to see if | could get a statement on this.

Thanks so much,
Valerie

Valerie Volcovici
Correspondent
Reuters

. i Ex. 6 - Personal Privac
Phone: 4 ; Y.

Mobile/Signal: +: Ex. 6 - Personal Privacy :

1333 H Street NW
Suite 600

Washington, DC 20005
Twitter: @ValerieVolco
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To: Graham, Amy[graham.amy@epa.gov]
From: Sean Reilly

Sent: Fri 7/21/2017 11:20:26 PM

Subject: FW: Ozone task force--foliowing up on vm
Ozonevacaturmotion.pdf

Hi Amy:

Just wanted to check back with you on where we stand with getting responses to these questions.
I will be writing about this issue next week; my deadline is noon Tuesday.

Sean
Sean Reilly
Reporter
E&E News
;(Desk)
Ex. 6 - Personal Privacy E
iCell)

sreilly@eenews.net

From: Sean Reilly

Sent: Thursday, July 13, 2017 4:44 PM

To: 'Graham, Amy' <graham.amy@epa.gov>
Subject: RE: Ozone task force--following up on vin
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Hi Amy:

Just wanted to check back with you on a couple of ozone-related issues:

1. In regard to the task force that we previously discussed, Congress asked it to report back in
90 days. Given that the funding bill in question was signed in early May, does that mean
the report will be released in early August?

2. We're still interested in getting a list of task force members.

3. In regard to the ongoing review of the 2015 ozone NAAQS, has Administrator Pruitt come
to even a tentative decision on whether the agency will be pursuing any changes to the 70
ppb standard?

4. Finally, as you know, a number of environmental groups yesterday challenged in court Mr.
Pruitt’s decision to delay attainment designations for the 2015 ozone NAAQS. Do you
have any comment on the arguments made in the attached motion asking the court to vacate
or stay that decision?

As noted in my voicemail, I’d appreciate getting responses by COB Monday.

Thanks,

Sean

Sean Reilly
Reporter

E&E News

Desk)

Ex. 6 - Personal Privacy

Cell)

sreilly@eenews.net
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From: Graham, Amy [mailto:graham.amy@epa.gov]
Sent: Wednesday, June 21, 2017 4:11 PM

To: Sean Reilly <sreilly@eenews.net>

Cc: Press <Press@epa.gov>

Subject: Ozone task force

Hi Sean — I know you had been asking about the Ozone Task Force. This is an internal working
group of key EPA staff who have relevant expertise that is working to develop the Congressional
report and the guidance by which we will address concerns related to ozone.

On background: This group was formed because of language included in the final funding bill
that requests EPA submit to Congress a report looking into ways to provide flexibility to states
for complying with the 2015 standard. There will be a public report that we submit to Congress
and that will be approved by the Administrator.

Hope this helps.

Amy

Amy Graham

Deputy Associate Administrator for Public Engagement

U.S. Environmental Protection Agency

Graham.amy@epa.gov

(office)

Ex. 6 - Personal Privacy

(cell)
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IN THE UNITED STATES COURT OF APPEALS
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Petitioner,

V.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, ef al.,
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Petition for Review of Final Administrative Actions of the
United States Environmental Protection Agency
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sjohnson(@earthjustice.org
ldumais(@earthjustice.org
dbaron@earthjustice.org

Counsel for American Lung Association,
American Public Health Association,
American Thoracic Society,
Environmental Defense Fund, National
Parks Conservation Association,
Natural Resources Defense Council,

(additional counsel listed inside) Physicians for Social Responsibility,
Sierra Club, and West Harlem
DATED: July 12,2017 Environmental Action

(Page 1 of Total)

ED_001650_00035053-00001



USCA Case #17-1172

Scott Strand

Environmental Law and Policy Center
15 South Fifth St., Suite 500
Minneapolis, MN 55402

(612) 386-6409

sstrand@elpc.org

Counsel for Environmental Law and
Policy Center

(Page 2 of Total)

Document #1683752

Filed: 07/12/2017  Page 2 of 47

Sean H. Donahue

Susannah L. Weaver

Donahue & Goldberg, LLP

1111 14th Street, NW, Ste. S10A
Washington, DC 20005

(202) 569-3818
sean(@donahuegoldberg.com
susannah@donahuegoldberg.com

Peter Zalzal

Graham McCahan

Rachel Fullmer
Environmental Defense Fund
2060 Broadway, Suite 300
Boulder, CO 80302

(303) 447-7214
pzalzal@edf.org
gmccahan@edf.org
rfullmer@edf.org

Counsel for Environmental Defense
Fund

ED_001650_00035053-00002



USCA Case #17-1172  Document #1683752 Filed: 07/12/2017  Page 3 of 47

TABLE OF CONTENTS

INTRODUCTION AND SUMMARY OF ARGUMENT .....cccccoiiiiiiiiiiiiinienne. 1
BACKGROUND ..ottt ettt ettt s e eeee 3
L OZONE SERIOUSLY HARMS HUMAN HEALTH. .....ccccccoeiiiinnnnnne. 3
I[I. THE CLEAN AIR ACT PRESCRIBES A CAREFULLY-DESIGNED
PROGRAM FOR CONTROLLING OZONE POLLUTION.................... 4
III.  EPA FINDS THE 2008 STANDARDS INADEQUATE AND
PROMULGATES STRONGER STANDARDS. .....ccccoiiiiiiiniiiiienne. 7
IV.  EPA ABRUPTLY DELAYS IMPLEMENTING THE NEW
STANDARDS. L. 11
ARGUMENT L.ttt ettt st et e et st teeneeeennaee s 12
L. THE DESIGNATIONS DELAY IS UNLAWFUL AND ARBITRARY
AND SHOULD BE SUMMARILY VACATED. ....ccooiiiieiiieeeeieeenee 12
A.  EPA Has Not Satisfied the Statutory Requirements for Delaying
DeSIZNAtIONS. ...uuiiiiiiiieciiiieee ettt e e e et ee e e e e ee e e e e 13
B.  EPA’s Purported Justifications for the Delay Are Arbitrary and
Unlawful. ..o 17

C.  Even If Some Delay Could Be Justified for Some Areas, EPA Has
Not Justified the Across-the-Board One-Y ear Delay [t Granted

TESEIE .t et e 22
II. INTHE ALTERNATIVE, THE COURT SHOULD STAY THE

DESIGNATIONS DELAY . ittt 24
A.  The Designations Delay Will Irreparably Harm Petitioners. ......... 25
B. A Stay Will Not Harm Other Parties. .......cccccceevviieenniieenniieeeeen, 31

C.  The Public Interest Strongly Favors Staying the Designations
DRIy . i 32
CONCLUSTON ..ttt e ettt ettt ettt st e eateeesateeeaneeennee 35

i

(Page 3 of Total)

ED_001650_00035053-00003



USCA Case #17-1172  Document #1683752 Filed: 07/12/2017  Page 4 of 47

TABLE OF AUTHORITIES

CASES PAGE(S)
Alabama Power Co. v. Costle,

636 F.2d 323 (D.C. Cir. 1980) ...oviiiiiieeiiecieteeiiieeie ettt eeie e e svee e enne e 4
Am. Petroleum Inst. v. Costle,

665 F.2d 1176 (D.C. Cir. 1981) oviiiiiieiiieiieteeiiieeie et eeie e 4
Am. Trucking Ass’ns v. EPA,

283 F.3d 355 (D.C. Cit. 2002) .cciiiiieiieeiie ettt eiie e aesnaaesneeaeseaeeneea s 3,4
American Lung Ass 'nv. EPA,

134 F.3d 388 (D.C. Cir. 1998) ..ottt 17,22
Amoco Production Co. v. Village of Gambell,

A0 ULS. 531 (1987 )ittt ettt ettt et e e e eneeens 31
Chamber of Commerce v. SEC,

412 F.3d 133 (D.C. Cit. 2011) woiiiiieiie et 16
Clean Air Council v. EPA,

No. 17-1145 (D.C. Cir. July 3, 2017) cocveieeiieeeieeiie et eeie e 13
Chlorine Chemistry Council v. EPA,

206 F.3d 1286 (D.C. Cir. 2000) .....ooviiieeiireeeiieeiie e eeeeee e eenieeeseeeeensaeeneeeens 21
Coleman v. Paccar, Inc.,

424 U.S. 1301 (1976) (Rehnquist, J., in chambers) .........c.ccccoeeeiiiiiieiieniiiieneen, 30
Del. Dep’t of Nat. Res. v. EPA,

TESF.3d 1 (D.C. Cir. 2015) cieiieiie ettt et esaee s 24
Inre Harman Int’l Indus. Sec. Litigation,

791 F.3d 90 (D.C. Cir. 2015) cuiiiiiiieeieeeceeeeiie ettt sne s eeeesnaaesnseesse e e 16
League of Women Voters v. Newby,

838 F.3d 1 (D.C. Cir. 2016)..cccieviiieiiirieiiieciieeeereeiie e 24,26, 30,31, 34
Massachusetts v. EPA,

549 ULS. 497 (2007 )ittt ettt et e 14,17

ii

(Page 4 of Total)

ED_001650_00035053-00004



USCA Case #17-1172  Document #1683752 Filed: 07/12/2017  Page 5 of 47

Miss. Comm’n on Envtl. Quality v. EPA,

790 F.3d 138 (D.C. Cir. 2015) wioiiiiiiieieeeeeeee e, 5,9, 10, 14, 20, 21
Moncrieffe v. Holder,

133 S, Cto TO78 (2013) it ettt sttt eneee 16
Motor Vehicle Mfrs. Ass’nv. State Farm Mut. Auto. Ins.,

4603 U.S. 29 (1983t et et s e 15,24

Nat’l Ass’n of Farmworkers Orgs. v. Marshall,

628 F.2d 604 (D.C. Cir. 1980) ..eoiiiiiiiiieiee ettt 31
Nat’l Lime Ass’nv. EPA,

233 F.3d 625 (D.C. Cir. 2000) ..cooiiiiiiiiiiiit ettt 20
NRDC v. EPA,

TTTE3d 456 (D.C. Cir. 2014) ot s 6,17
Public Citizen v. Fed. Motor Carrier Safety Admin.,

374 F.3d 1209 (D.C. Cir. 2004) ..ooeiiiiiie ettt 22
Sorenson Comms. v. FCC,

755 F.3d 702 (D.C. Cir. 2014) ceeiiieieeeeee e 20,23
South Coast Air Quality Mgmt. Dist. v. EPA,

472 F.3d 882 (D.C. Cir. 2000) ..eveeiieiiieiiiiiiieee et ettt et eneee 6
South Coast Air Quality Mgmt. Dist. v. EPA,

489 F.3d 1245 (D.C. Cir. 2007) c.ueieiiieiie ettt 6,15
Union Elec. v. EPA,

427 ULS. 246 (19760) ittt ettt et ens 34
United States v. Mead Corp.,

533 US. 218 (2001 ittt ettt e 17
Whitman v. Am. Trucking Ass 'ns,

531 ULS. 457 (2001) eeeeiiie ittt 4,15, 32
Wisc. Gas Co. v. FERC,

758 F.2d 669 (D.C. Cir. 1985) oottt 30

111
(Page 5 of Total)

ED_001650_00035053-00005



USCA Case #17-1172  Document #1683752 Filed: 07/12/2017  Page 6 of 47

STATUTES
5 U.S.C. § TOO(2)(A) eeveeeeeeeeeeeeeeeeeeeeseeeeeseeeeeeeeeseeeeesees e eeeeeeseeseseeeeeee e eeeseeseeenee 12
42 U.S.C. § TAOT(AN1)(A werreveereeeeeeeeeeeeeeeeeeeeeee e eeeeeeeeeseseeeseee e eeeseeeeeseseeseseeeee 5,8

42 U.S.C. § TA0T(A)(1)(A)) crvvveerremreeeeereeeeeeeeeeeeeeeeeeseeeeeeeeeeeeeeseseeseseeeeenee 5,13, 14
42 U.S.C. § TAOT(A)(1)A)L) cvvveereereeereereeeeseeeereeeeeeeesseeeeeeeeeeeeeeeseeseseseeeseereens 13,14
42 U.S.C. § TA0T(AY(L)AY) cvvvererreeerereeeeeseeeeseeereeeeeeeeseeeeeeeeeeeeeeeeeseeeesseeeeeee 5,14

42 U.S.C. § TAOT(A)(1)(B) coverrveeeeeeeeeeeeeeeeeeeeeeeseeseeeeeeseeseesseeeeeeeesseseseesessseseesseeenes 5
42 U.S.C. § TA07(A)(1)BY(A)errrrveerrreeerrrrreeeemereerererecrsssneee 2,5, 8,12, 13, 16,21, 22
42 U.S.C. § TAOT(A)(1)BY(L) crrvverrreeeeerreeeemreeeeeeeeeseseseeessseeeeseeeesesesseeeesesesesseeeeens 8
A2 ULS.C. § TAOB(Q) covveereeeereeeeeeeeeeeeeeeeeeeseeeseeeeses e eeeseeseseseeeseeeeeeeesseaeeses e eeseeeeons 4
A2 ULS.C. § TAO(R) covveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeseeeeees e eeeseeseseseeeseeeeeeessseaeeseseesessseeenns 4
A2 ULS.C. § TAOU(D) covveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeees e eeeseeseseseeese e eessseaeeses e eeeseeenns 4
B R O 211 LT (i) € ) J OO 4,15, 33
A2 ULS.C. § TALO(A).vveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeese e eeeeeeeees e eeee e eeseseeseess e eneseens 5
42 U.S.C. § TATO(@)(2)(I)rvveeereeereemeeeeeeeeeeeseeeeeeeeeeeeeseseseeessseeeeeeeeeeesesseeeeseseseeeeeeeens 5
A2 ULS.C. § TALO(C) covveereeeereeeeeeeeeeeeeeeseeeeeseeeseeeeses oo eeeseesesesseeseee e eesseeeseses e esseeeenns 5
A2 ULS.C. § TATL e ee e ee e eeeeeeeseseseeeee 5
A2 ULS.C. § 7502 oo eeeeeeeeeeeeeeee oo eeeeeeeeeeee e eeee oo eeeeee e ee e eeeeeeeeeseseeeees 5
A2 ULS.C. § T502(D) covveeeeeeereeeeeeeeeeeeeeeeeeeeseeeseeeeseseeeeeeseeseseseeeseeeeeeessseaeeseseeseeeeeeeens 6
A2 ULS.C. § T502(C) covveerereereeeeeeeeemeeeeeseeeeeseeeseeeessseeeeseseeseseseeeseeeeeeessseaeeseseesesseeeenns 6
A2 ULS.C. § 7503 oo eeeeeeeeeeeeeeee s eeeeeeeeeeee oo eeee oo eeeeeeee e ee e eeeeeeeseseseeeee 6
A2 ULS.C. § TS09A(R).ccunreeeeeeeeeeeeeeeeeseeeeeseeeeeseseeeeeeseseeesseeeeeseseeseseeseessseeeessseeeons 18
A2 ULS.C. § TS09A(D)..coevveeoeeeeeeeeeeeeeeeeeeeeseeeeereseeeeeeeeseeeeeseseeeeeeeeeseseseeseesseeeseseeened 18

v
(Page 6 of Total)

ED_001650_00035053-00006



USCA Case #17-1172  Document #1683752 Filed: 07/12/2017  Page 7 of 47

A2 U.S.C. § 7511 oo e see e ee e es e eee e ee e se s s s ses e ee e essseees 5
A2 U.S.C. § TSTLN(L) ceeeveeeeeeeeeeeeeeeeeeeeeeeeeseeeeee e esseeeeesseseeseeeessseesesseenesseeesss e sesree 6
A2 U.S.C. § TSTLA oo see e eeee e eseee s ese e esesesees e seseesese e eseseees 5
42 U.S.C. § TSTLA(R)(2)(C)erreerrereeeeerereeeeeseereeeeeseeeessseeeeseeeeeseeeesseesessseessseeessseeneseee 6
42 U.S.C. § TSTLADY2) vvveeereeeeeeeeeeeeeeeeeeeeeseeeeesseeeseseeeeeseeeesseeeese s eesseeees e eesseeneseee 6
42 U.S.C. § TSTLA(C)2)(A) crvveerereeeeereeseeeesesseeesseeeessseeeesseeesseeeessseseesseeseseeessseeneseee 6
A2 U.S.C. § TSTIDeeeeeeeeeeeeeeeeee e seeeeeesee e seeeseseeeese e eees e seseseeee s eees e se s eese e 5
A2 U.S.C. § TSTLC cteteeeeeeeeeeeeeeeeeeeeeeeeesee e eeee e esese e eese e esesesess e seseeseee e essreees 5
A2 U.S.C. § TSTLAu oo eseeeeeseeeese e eees e seseeseee s ee s se s 5
A2 U.S.C. § TSTLE coeeeeeeeeeeeeeeeevee e seee e e s eeeee e ese e esesesees e seseeneee e eseseens 5
A2 U.S.C. § TS 1L e s s eeee e sesee s ees e eee e s es e eesee e 5
42 U.S.C. § TO0T(AN(1)rrrrereeeeeeeeeeeeeeeeeeeeeeseeeees e esseeeessseeeeeeesessseesesseeeesseeesss e sessee 5
42 U.S.C. § TO02(A) covveorveeeereeeeeeeeeeeeeseeeeeeeseeeeesseeeseseeeeeseeeeseeeese s eesseeess e eesseeneseee 5
A2 U.S.C. § TOLO(D) cvveereeeeeeeeeeeeeseeeeeseeseeeeeeeeeeeeeeeeseeeessseseeeseeesseeseseseeses e ses e 15
REGULATIONS

A0 C.F.R. §58.15 cooeeeeeeeeeeeeeeeeeeeeeeeeeeeesees s eeeeeseeeesseseees e esse s eseseseeseessseen e 10,20

FEDERAL REGISTER NOTICES

T3 FR 16,436 (2008) ..eeeiiiiiiiiiiieiieiiieiieteetctc ettt e e 7,33

TS FR 71,033 (2010) ittt e e e 24

77T FR 30,088 (2012) ittt e e 20

80 FR 2206 (Jan. 15, 2015) coeiiiiiiiiiieiiie e e 24
v

(Page 7 of Total)

ED_001650_00035053-00007



USCA Case #17-1172  Document #1683752 Filed: 07/12/2017  Page 8 of 47

80 FR 65,292 (Oct. 26, 2015) cuvvvieeiiieieeiee e 3.4,7, 8,14, 23, 30

81 FR 81,276 (INOV. 17, 2010) c.uvviiieieiieiecieee ettt 9

81 FR 91,894 (DeC. 19, 2016) ..oeiiiiiiieiiee ettt 9

82 FR 29,246 (June 28, 2017)...ccoeeeveiiiieiieeeeeneen 1,11, 14, 15,16,17,18, 19,22
Vi

(Page 8 of Total)

ED_001650_00035053-00008



USCA Case #17-1172  Document #1683752 Filed: 07/12/2017  Page 9 of 47

GLOSSARY OF ACRONYMS AND ABBREVIATIONS

The following is a glossary of acronyms and abbreviations used in this

motion:
NAAQS National ambient air quality standards
ppb Parts per billion

vii
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INTRODUCTION AND SUMMARY OF ARGUMENT

Petitioners challenge the Environmental Protection Agency’s illegal and
arbitrary delay of action mandated by the Clean Air Act to protect people from
ground-level ozone, a dangerous and widespread air pollutant. EPA itself has
found that ozone causes deaths, hospitalizations, asthma attacks, emergency room
visits, and other serious harms, and that the existing federal limit on its
concentration in the outdoor air is inadequate to protect public health. Yet, in a
preemptory action involving no public participation and only cursory explication,
EPA recently extended its deadline for promulgating initial area air quality
designations for the 2015 national ambient air quality standards (“standards” or
“NAAQS”) for ozone. 82 FR 29,246 (June 28, 2017), Ex.1; e.g., Letter from Scott
Pruitt, Adm’r, EPA, to Doug Ducey, Gov. of Ariz., at 1, Ex.2 (“Delay Letter”).1
Under the Act, such designations are the essential step that triggers statutory
obligations to implement measures to protect public health and welfare.

The Designations Delay defers urgently needed cleanup of harmful ozone
pollution that threatens people across the nation. EPA has estimated that

compliance with the standards will—each year—save hundreds of lives, prevent

' As explained below, the June 28 Notice followed letters sent June 6, with both
announcing EPA was extending the deadline for promulgating initial area
designations by one year. We refer to these documents announcing the delay
collectively as the “Designations Delay.”

(Page 10 of Total)
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230,000 asthma attacks in children, avoid hundreds of hospitalizations and
emergency room visits, and prevent 160,000 missed school days for children. EPA,
EPA-452/R-15-007, Regulatory Impact Analysis of the Final Revisions to the
National Ambient Air Quality Standards for Ground-Level Ozone at ES-16, tbl.ES-
6 (2015), Ex.12 (“RIA”); see also id. ES-2 to -3. Substantial death and suffering
will thus inevitably result from the Designations Delay.

The Designations Delay is illegal and irrational. The statutory provision that
EPA seized upon as ostensible ground for delaying implementation of the 2015
standards applies only where EPA “has insufficient information” to promulgate
designations for one or more areas. 42 U.S.C. § 7407(d)(1)(B)(1). But EPA’s
Designations Delay is devoid of any showing that the copious information already
before the agency is somehow “insufficient.” Indeed, EPA did not even attempt
such a showing. Instead, EPA tried to convert § 7407(d)(1)(B)(i) into a blanket
authorization for delay on a broad mishmash of policy grounds irrelevant to the
adequacy of information for designations, such as a desire to revisit the 2015 ozone
standards themselves and alleged challenges in complying with the standards. Such
concerns are untethered from § 7407(d)(1)(B)(1), the sole statutory authority EPA
cited for its action.

Because EPA’s Designations Delay is clearly unlawful and arbitrary, and

because this unlawful deferral of the October 1, 2017, deadline for completing

(Page 11 of Total)
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designations is dangerous to public health, summary vacatur is appropriate. In the
alternative, EPA’s Designations Delay should be stayed pending judicial review. In
light of the severe health threats at stake, Petitioners further request that the case be

expedited.”

BACKGROUND
I. OZONE SERIOUSLY HARMS HUMAN HEALTH.

Ozone, the main component of urban smog, is a corrosive air pollutant that
inflames the lungs and constricts breathing. See Am. Trucking Ass 'ns v. EPA, 283
F.3d 355, 359 (D.C. Cir. 2002) (“A7A4”); EPA-HQ-OAR-2008-0699-0405 (“ISA™)
2-20 to -23 tbl.2-1, Ex.14. It causes asthma attacks, emergency room visits,
hospitalizations, deaths, and other serious health harms. E£.g., 80 FR 65,292,
65,308/3-09/1 (Oct. 26, 2015), Ex.11; EPA-HQ-OAR-2008-0699-0404 (“PA”) 3-
18, 3-26 to -29, 3-32, Ex.13; ISA 2-16 to -18, 2-20 to -24 tbl.2-1. Ozone can harm
healthy adults, but others are more vulnerable. See 80 FR 65,310/1-3. Because
their respiratory tracts are not fully developed, children are especially vulnerable to
ozone pollution, particularly when they have elevated respiratory rates, as when
playing outdoors. £.g., PA 3-81 to -82. People with lung disease and the elderly

also have heightened vulnerability. See 80 FR 65,310/3. People with asthma suffer

? Petitioners requested EPA administratively stay the Designations Delay on July 5.
Exs.16-19. EPA has not acted on that request.
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more severe impacts from ozone exposure than healthy individuals do and are

more vulnerable at lower levels of exposure. Id. 65,311/1 n.37, 65,322/3.

II. THE CLEAN AIR ACT PRESCRIBES A CAREFULLY-DESIGNED
PROGRAM FOR CONTROLLING OZONE POLLUTION.

Bringing the entire country expeditiously into compliance with health- and
welfare-protective air quality standards forms the driving “heart” of the Clean Air
Act. Alabama Power Co. v. Costle, 636 F.2d 323, 346 (D.C. Cir. 1980). EPA must
set “primary” and “secondary” standards for pollutants like ozone to protect public
health and welfare, respectively. 42 U.S.C. §§ 7408(a), 7409(a)-(b). It must review
and, as appropriate, revise these standards at least every five years. /d.

§ 7409(d)(1). In setting and revising them, EPA is barred from considering the
costs and technological feasibility of implementing the standards. Whitman v. Am.
Trucking Ass 'ns, 531 U.S. 457,471 & n.4 (2001); Am. Petroleum Inst. v. Costle,
665 F.2d 1176, 1185 (D.C. Cir. 1981).

After EPA sets a standard, the implementation process begins, which, as
relevant to this case, starts with initial area air quality designations. See ATA4, 283
F.3d at 358-59. States and Tribes first submit recommended designations, and then,
“as expeditiously as practicable,” but at the latest within two years of promulgating
a standard, EPA “shall promulgate the designations of all areas (or portions

thereof) submitted” by states and Tribes as either violating the standard
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(“nonattainment” areas) or meeting the standard (*“‘attainment” areas). 42 U.S.C.

§ 7407(d)(1)(A)-(B); see also id. §§ 7601(d)(1), 7602(d).” The Act specifies the
relevant considerations for making designations by specifically defining each type
of area. For example, nonattainment areas are those that “do[] not meet (or that
contribute[ ] to ambient air quality in a nearby area that does not meet)” a standard
for a pollutant. /d. § 7407(d)(1)(A)(i). The Act provides only one condition under
which EPA may extend its deadline for promulgating designations—when it “has
insufficient information to promulgate the designations.” Id. § 7407(d)(1)(B)(1)
(“Such period may be extended for up to one year in the event the Administrator
has insufficient information to promulgate the designations.”).

For nonattainment areas, Congress created a detailed program to ensure that
air quality will attain ozone standards by specified deadlines (‘“‘attainment
deadlines™). Id. §§ 7410(a), (c), 7502; see also id. §§ 7511-7511f (provisions
specific to ozone nonattainment areas). Each state must adopt a “state
implementation plan” that, for nonattainment areas, includes all the requirements

Congress crafted for such areas. Id. § 7410(a)(2)(D).

? There is a third designation—an “unclassifiable” area, which is “any area that
cannot be classified on the basis of available information as meeting or not
meeting” the standard—which is treated for regulatory purposes as an attainment
area. See 42 U.S.C §§ 7407(d)(1)(A)(i1), 7471; see also Miss. Comm’n on Envtl.
Quality v. EPA, 790 F.3d 138, 145 (D.C. Cir. 2015) (describing “unclassifiable”
designation).
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Crucially, the Act-required attainment deadlines are keyed to the date of
designation. See NRDC v. EPA, 777 F.3d 456, 465-69 (D.C. Cir. 2014). The
requirements—and deadlines—for states to adopt the specific programs Congress
mandated to control harmful emissions in nonattainment areas similarly depend on
the areas being designated nonattainment. See, e.g., 42 U.S.C. §§ 7502(b), (¢),
7503 (general planning requirements for nonattainment areas kick in when area is
designated nonattainment), 7511a(a)(2)(C) (requiring “new source review”
permitting programs that require new and modified major factories and power
plants in nonattainment areas to install state-of-the-art emission controls and
compensate for emission increases with greater offsetting reductions), 7511a(b)(2)
(requiring emission control on certain types of existing sources in certain
nonattainment areas), 7511a(c)(2)(A) (for certain nonattainment areas, requiring
plans demonstrating attainment of standard by applicable attainment deadline).

Simultaneously with their designation, ozone nonattainment areas must be
classified based on the severity of their ozone pollution levels. Id. § 7511(a)(1)
tbl.1. The higher the classification, the longer the area has to come into attainment,
but the more stringent the controls it must adopt. South Coast Air Quality Mgmit.
Dist. v. EPA, 472 F.3d 882, 887 (D.C. Cir. 2006), amended in other parts 489 F.3d
1245 (D.C. Cir. 2007). If an area fails to attain timely, EPA must reclassify it to a

higher classification, triggering stronger pollution control requirements. /d. 887-88
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EPA’s promulgation of nonattainment designations is thus essential to
triggering the Act’s nonattainment provisions and bringing about the attendant
health and environmental benefits. Simply put, delay of designations delays the
stronger pollution controls Congress mandated to protect people in communities

with unhealthy air.

III. EPA FINDS THE 2008 STANDARDS INADEQUATE AND
PROMULGATES STRONGER STANDARDS.

EPA revised the ozone standards most recently on October 1, 2015,
strengthening them by tightening the maximum 8-hour level of ozone allowed in
the ambient air to 70 parts per billion (ppb), down from the 75 ppb allowed under
the 2008 standards. 80 FR 65,292/1, 65,452/2; 73 FR 16,436, 16,436/1 (2008).
After a lengthy and detailed review process, EPA determined that the 2008
standards were inadequate to protect public health and welfare. 80 FR 65,342/2-
47/1, 65,389/1-90/2. Important parts of the extensive record showed that healthy
young adults experienced adverse health effects with ozone exposures at levels
allowed by the 2008 standards and linked ozone levels allowed by those standards
to hospital visits, deaths, and other serious health harms. /d. 65,343/1-44/3,
65,346/2-3. In a 15-city study, EPA estimated that tens of thousands of children
would still face dangerous ozone exposures even after the 2008 standards were

met. /d. 65,344/3-47/1. EPA’s independent scientific advisors likewise
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unanimously found the 2008 standards were not strong enough to protect public

health and welfare. Id. 65,346/2, 65,381/3.

Multiple parties filed petitions in this Court challenging the 2015 standards,
some arguing they were overly stringent, and others that they were insufficiently
protective. See Murray Energy v. EPA, No. 15-1385 et al. (D.C. Cir.). Shortly
before the scheduled oral argument in those consolidated cases, EPA sought to
postpone it based on the agency’s stated desire for time to determine whether to
reconsider the 2015 standards. EPA Mot. to Continue Oral Argument 5-6, Murray
Energy, No. 15-1385 (D.C. Cir. Apr. 7, 2017). The Court held the case in
abeyance, but the standards have not been stayed and remain in effect. Order,
Murray Energy, No. 15-1385 (D.C. Cir. Apr. 11, 2017).

EPA’s revision of the standards on October 1, 2015, meant its mandatory
deadline for issuing designations is October 1, 2017. See 42 U.S.C.

§ 7407(d)(1)(B)(1). The Act prescribes a step-by-step process for promulgating
designations. States must first submit recommended designations to EPA within
one year of standards’ promulgation. /d. § 7407(d)(1)(A). EPA may modify a
recommended designation, but must first provide the state 120 days’ notice and

give the state an opportunity to rebut the proposed modification. /d.

§ 7407(d)(1)(B)(ii).
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EPA, states, and Tribes have already undertaken the steps that traditionally
have enabled EPA to meet prior designation deadlines. All the states and several
Tribes submitted designation recommendations to EPA.* The states and Tribes
formulated these recommendations with guidance from EPA regarding what kind
of information the agency needed to make the final designations. For example,
drawing on its experience with past ozone standards, EPA promulgated a
memorandum further describing the process for developing designations.
Memorandum on Area Designations for the 2015 Ozone National Ambient Air
Quality Standards, from Janet McCabe, Acting Ass’t Adm’r, to Reg’l Adm’rs
(Feb. 25, 2016), Ex.10 (“Memorandum”).” Among other things, EPA explained
that it bases designations on air quality monitoring data—measurements of the
amount of ozone actually present in the air at stations that sample the ambient air
in locations consistent with EPA regulations. Memorandum 3; see Miss. Comm 'n,
790 F.3d at 147 (upholding designations that used this approach for 2008 ozone

standards). “After identifying each monitor that indicates a violation of the 2015

* https://www.epa.gov/ozone-designations/2015-o0zone-standards-state-
recommendations; https://www.epa.gov/ozone-designations/2015-ozone-standards-
tribal-recommendations.

> EPA also proposed a rule that would govern implementation of the 2015
standards. 81 FR 81,276 (Nov. 17, 2016). The comment period on that rule closed
February 13, 2017. 81 FR 91,894, 91,894/1-2 (Dec. 19, 2016).
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ozone NAAQS in an area, the EPA will determine which nearby areas contribute
to the violation(s)” based on five factors used in prior designations. Memorandum
5-7 (factors are “air quality data, emissions and emissions-related data,
meteorology, geography/topography, and jurisdictional boundaries,” with other
factors potentially relevant for specific areas); see Miss. Comm’n, 790 F.3d at 149,
158-59 (same factors applied for initial area designations for 2008 standards).
EPA explained that states would base designation recommendations on
certified, quality-assured air quality monitoring data for 2013-15 (the years needed
to calculate the official air quality statistic—"“design value”—to assess compliance
with the standards for 2015), with preliminary data for 2016 perhaps factoring in.
Memorandum 2-4. EPA expected to base designations on the 2016 design value,
which use 2014-16 data. /d. The 2015 design values, as measured at every air
quality monitor in the country, were available in July 2016,° and EPA regulations
required full, accurate, and quality-assured data for 2016 by May 1, 2017.

40 C.F.R. § 58.15; see also Memorandum 3 (explaining regulations).

® https://www.epa.gov/sites/production/files/2016-
07/ozone_designvalues 20132015 final 07 29 16.xlsx.

10
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IV. EPA ABRUPTLY DELAYS IMPLEMENTING THE NEW
STANDARDS.

Without notice or public input, EPA extended its deadlines for promulgating
designations by a year. First, on June 6, 2017, it sent identical four-paragraph
letters to state governors so informing them. Exs.2-5; see also EPA, Administrator
Extends Deadline for Area Designations for 2015 Ozone Standards (as updated
June 7, 2017), Ex.6 (stating that EPA extended designations deadline “[i]n a letter
to Governors”); EPA, EPA to Extend Deadline for 2015 Ozone NAAQS Area
Designations (June 6, 2017), Ex.7 (press release announcing extension). The Delay
Letter asserts potential concern about various purported “issues that could
undermine...compliance efforts,” and that the delay gives “the Agency time to
complete its review” of the 2015 standards, but nowhere explains why the
information it already has is inadequate to promulgate designations. Delay Letter 1.

EPA subsequently announced its delay action in the Federal Register. 82 FR
29,246 (*“Notice”). The Notice’s single-paragraph explication for the Designations
Delay rehashes similar claims as the Delay Letters, but with some minor
variations. It first baldly claims that because of various “issues regarding the 2015
ozone NAAQS and its implementation,” EPA “cannot assess whether [the
Administrator] has the necessary information to finalize designations.” 82 FR
29,247/2. It also contends that because of the ongoing review of the standards,

EPA lacks sufficient information to promulgate designations. /d. 29,247/3. EPA
11
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again provides no explanation of what specific information it lacks to allow it to

promulgate designations.

ARGUMENT

I. THE DESIGNATIONS DELAY IS UNLAWFUL AND ARBITRARY
AND SHOULD BE SUMMARILY VACATED.

The Designations Delay is flagrantly illegal and arbitrary.” EPA relied solely
on a narrow Clean Air Act provision that allows EPA to delay nonattainment
designations by up to one year only when it “has insufficient information to
promulgate the designations.” 42 U.S.C. § 7407(d)(1)(B)(1). But EPA nowhere
identified any insufficiency of information of the sort that, under the statute, is the
sole permissible basis for a delay. The factors EPA cited are extraneous to the
statutory criterion, instead addressing EPA’s desire to reconsider the standards and
to examine compliance issues. EPA also failed to explain why, assuming it had
explained what relevant information was lacking for any area, it was delaying
designations for the entire country for an entire year, despite the Act’s mandate for
expeditious designation promulgation.

EPA’s attempt to convert a narrow statutory provision into a broad

authorization for delay is contrary to the plain, limited language of the Act and

7 This Court must set aside EPA actions that are “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A).

12
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would thwart Congress’s framework for deadline-driven attainment of health
standards. Because EPA’s Designations Delay is clearly unlawful, arbitrary, and
dangerous to public health, and particularly given the imminent October 2017
statutory deadline for EPA to complete the designations, summary vacatur is
appropriate. See Clean Air Council v. EPA, No. 17-1145, slip op. 10-11 (D.C. Cir.
July 3, 2017).

A. EPA Has Not Satisfied the Statutory Requirements for Delaying
Designations.

EPA does not even attempt to tether its purported rationale for the
Designations Delay to the statutory prerequisite for such action—insufficient
information to allow it to make designations. EPA has up to two years to
promulgate designations, with the sole basis for extending that deadline (for up to a
year) being where EPA “has insufficient information to promulgate the
designations.” 42 U.S.C. § 7407(d)(1)(B)(i). Under the Act, the only bases for
making designations are whether an area fails to meet the standards (a simple
numerical comparison based on data EPA has) and whether it contributes to
another area’s failure to meet the standards: if an area meets either condition, it is a
nonattainment area; otherwise, it is an attainment area. Id. § 7407(d)(1)(A)(1)-(i1)
(defining “nonattainment” and “attainment” area). The information needed to

promulgate designations is thus information about air quality at monitoring sites

13
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and information about what areas affect air quality in nearby areas with monitors
that violate the standards. See id. § 7407(d)(1)(A)(i)-(iii).* Yet EPA illegally seeks
to justify the Designations Delay based on considerations unrelated to these
factors. See Massachusetts v. EPA, 549 U.S. 497, 535 (2007) (“EPA must ground
its reasons for action or inaction in the statute.”).

EPA centrally relies on the irrelevant fact that it is reviewing the standards
themselves, closing the Notice by saying:

We also note that new agency officials are currently reviewing the

2015 ozone NAAQS rule. The Administrator has determined that in

light of the uncertainty of the outcome of that review, there is

insufficient information to promulgate designations by October 1,
2017.

82 FR 29,247/3. The Agency says that, “[a]s part of the review process,” it is
examining purported “issues that could undermine associated compliance efforts,”
which are background ozone levels,” ozone originating abroad, and “exceptional

events demonstrations.”'’ Delay Letter 1 (emphasis added); accord 82 FR 29,247/2

8 See also Memorandum 3-7 (describing EPA’s intended practice); Miss. Comm n,
790 F.3d at 147, 149, 158-59 (describing EPA’s historical practice).

 EPA uses the term “background” to mean ozone pollution caused by natural
phenomena anywhere or by human-caused emissions outside the United States. 80
FR 65,328/1 (*“U.S. background” means ozone “that would exist even in the
absence of any manmade emissions within the United States”™).

1 “Exceptional events” are certain events that were shown to clearly cause
exceedances of standards but were “not reasonably controllable or preventable”

14
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(citing most of the same issues as ones EPA is “evaluating...regarding the 2015
ozone NAAQS and its implementation”). EPA frames the Designations Delay as
purportedly justified “[i]n light of the analyses currently underway at the agency.”
82 FR 29,247/3. But, though EPA is free to engage in such analyses, review of the
standards and supposed compliance-related considerations is wholly divorced from
the sufficiency of the information about actual air quality conditions that is
relevant to making designations under these still-effective standards. See, e.g.,
Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins., 463 U.S. 29, 43 (1983).
Indeed, Congress required EPA to review standards at least every five years,
42 U.S.C. § 7409(d)(1), so Congress cannot possibly have meant to include such
reviews as a justification for one-year delays. Otherwise, EPA could halt the
“engine that drives nearly all of Title I of the [Clean Air Act]” by repeatedly
revising and then reviewing standards, Whitman, 531 U.S. at 468. This
interpretation cannot be reconciled with the Act. See id. 485 (rejecting as
unreasonable statutory interpretation that would allow EPA to “abort[]” ozone
nonattainment provisions of Clean Air Act “the day after [provisions were]

enacted”); South Coast, 489 F.3d at 1248 (rejecting as “absurd” statutory

and “caused by human activity that is unlikely to recur at a particular location or a
natural event.” 42 U.S.C. § 7619(b). Data resulting from such events may be
excluded from air quality monitoring data used to determine if an area violated the
standards. /d.

15
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interpretation that would allow EPA to take trivial actions and “avoid ever
implementing” Act-mandated pollution controls).

Moreover, EPA cannot base a delay on mere speculation that it might have
insufficient information. 82 FR 29,247/2-3 (claiming EPA cannot determine if it

9% ¢

has “necessary,” “sufficient information to finalize designations” because of
review). Congress required EPA to promulgate designations ““as expeditiously as
practicable” and authorized delay only where EPA rationally finds the information
is actually “has” is inadequate to make designations. 42 U.S.C. § 7407(d)(1)(B)(1).
EPA’s assertion here that it might have inadequate information is not such a
finding. See In re Harman Int’[ Indus. Sec. Litigation, 791 F.3d 90, 103 (D.C. Cir.
2015) (pointing out “important difference between warning that something ‘might’
occur and that something ‘actually had’ occurred” (emphasis in original)); see also
Moncrieffe v. Holder, 133 S. Ct. 1678, 1688 & n.8 (2013) (rejecting analysis that
looks at what “could have” or “would have” happened, not what did happen).
Because EPA has not found the information it has is insufficient, it cannot lawfully
or rationally grant itself an extension under § 7407(d)(1)(B)(1). See Chamber of
Commerce v. SEC, 412 F.3d 133, 143-44 (D.C. Cir. 2011) (where Congress
requires agency to make certain assessment, agency must do so).

EPA also says it seeks more time to “consider completely all designation

recommendations provided by state governors...and to rely fully on the most

16
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recent air quality data.” Delay Letter 1; see also 82 FR 29,247/2-3 (claiming EPA
needs time to consider such materials because of (statutorily irrelevant) review of
“issues regarding the 2015 ozone NAAQS and its implementation”). But those
excuses do not relate, nor do they even claim to relate, to the sufficiency of the
information EPA possesses. EPA raises no concern about the sufficiency of the
designation recommendations or any concern about the sufficiency of the air
quality data before it. Because EPA’s decision “rests on reasoning divorced from
the statutory text,” it is unlawful and arbitrary. Massachusetts, 549 U.S. at 532-33;
see NRDCv. EPA, 777 F.3d at 468-69 (where EPA “explanation lacks any

grounding in the statute,” it is unlawful)."’

B. EPA’s Purported Justifications for the Delay Are Arbitraryv and
Unlawful.

“Where, as here, Congress has delegated to an administrative agency the
critical task of assessing the public health and the power to make decisions of
national import in which individuals’ lives and welfare hang in the balance, that
agency has the heaviest of obligations to explain and expose every step of its

reasoning.” American Lung Ass 'nv. EPA, 134 F.3d 388, 392 (D.C. Cir. 1998).

" Even if the statute were not so unambiguous, EPA’s attempt to import factors
irrelevant to the adequacy of information would be due no deference, as it did not
adopt that reading through any formalized or well-considered process. See, e.g.,
United States v. Mead Corp., 533 U.S. 218, 228 (2001).

17
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Here, EPA has not explained how the information it has is insufficient to
promulgate designations. Nor has it explained how the purported “issues”
implicated by its review of the 2015 standards relate to the adequacy of the
information it has for making designations. EPA identifies no way in which
“background ozone levels” or “international transport” are relevant to designations,
nor can it. 82 FR 29,247/2; see supra p.14, n.9 (EPA defines “background” as
ozone resulting from anything other than human-caused emissions within the
United States). Indeed, the Act specifically deals with international transport at the

post-designation stage, during actual implementation. See 42 U.S.C. § 7509a(a)-

(b). Addressing it at the designation stage would thus conflict with Congress’s
careful implementation design. EPA’s speculation that it might find new
approaches for states to comply with the standards is utterly irrelevant to the issue
of whether communities are currently meeting or violating the standards. 82 FR
29,247/2-3 (discussing new “Ozone Cooperative Compliance Task Force”
(emphasis added)). The Designations Delay is thus arbitrary.

Even if EPA’s stated bases for wanting more time were statutorily relevant,
its reliance on them here was arbitrary. EPA claimed it cannot even tell if the
information it has is insufficient, id. 29,247/2, but it has provided no explanation,
much less a rational one, about why it cannot assess the information it has when it

has all the information the statute and its own guidance say EPA needs. See supra

18
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pp.9-10; Letter from Dannel Malloy, Gov. of Conn., to Scott Pruitt, Adm’r, EPA,
at 3 (June 20, 2017) (“There is nothing missing from past information used by EPA
to designate areas after previous revisions to the ozone NAAQS.”), Ex.9.

Also, EPA has already had months to consider the designation
recommendations the states provided—all but one were submitted by mid-October
2016. See https://www.epa.gov/ozone-designations/2015-o0zone-standards-state-
recommendations. The last one was submitted in March 2017, but it is three
sentences long, with the only substantive sentence consisting of the
recommendation that EPA designate the same areas nonattainment under the 2015
standards as it did under the 2008, with the same boundaries. Letter from Larry
Hogan, Gov. of Maryland, to Cecil Rodrigues, Acting Regional Adm’r (Mar. 23,
2017), https://www.epa.gov/sites/production/files/2017-
05/documents/md_recommendations.pdf. It is hardly credible for EPA to claim it
requires an entire year to “consider completely” information it has had for months.

As well as being irrelevant, EPA’s claim that, because of the review of
issues regarding the standards, it needs more time to consider “exceptional events
impacting designations” as part of considering the state recommendations, 82 FR
29,247/3, is unsupported. EPA identifies no rational connection between the
review and the level of consideration needed for such exceptional events. Nor does

EPA cite any specific instances where attainment designations hinge on timely

19
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submitted, yet unresolved claims of exceptional events. Even if there are such
claims, EPA fails to show it lacks adequate information to resolve them before the
October 1 designations deadline. Even after the announcement in April 2017 of the
review, EPA swiftly fully processed and granted an exceptional event petition
dated April 14, 2017. EPA-HQ-OAR-2017-0223-0004 (granting petition via letter
dated May 30, 2017), Ex.8. Thus, the record evidence contradicts EPA’s claim that
it needs more time, rendering the claim arbitrary. See Nat’l Lime Ass’n v. EPA, 233
F.3d 625, 634-35 (D.C. Cir. 2000).

Nor does EPA’s claim about needing time to “rely fully on the most recent
air quality data,” Delay Letter 1, have any record basis. Those data were due to be
certified by May 1, 2017, a month before EPA decided to extend the deadline and
five months before the October 1 designation deadline. 40 C.F.R. § 58.15. EPA has
provided no explanation why those periods are inadequate. To the contrary, EPA
has previously made ozone designations only two months after receiving certified
data. See 77 FR 30,088, 30,091/3, 30,095/2 (2012) (EPA finalized some
designations on Apr. 30, 2012, using data certified by Feb. 29, 2012); see also
Miss. Comm’n, 790 F.3d at 157-58. Thus, as well as failing to claim that it actually
lacks the most recent air quality data, EPA has not made any rational claim that it

lacked time to consider that information. See Sorenson Comms. v. FCC, 755 F.3d

20
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702,709 (D.C. Cir. 2014) (rule is arbitrary and capricious where it “is not only
unsupported by the evidence, but contradicted by it”).

Further, EPA’s generic desire to consider new information cannot be
reconciled with the Act’s requirement that EPA promulgate designations “as
expeditiously as practicable,” with delay allowed only where the information EPA
“has” 1s “insufficient,” 42 U.S.C. § 7407(d)(1)(B)(1). EPA here contravenes
Congress’s command by delaying designations without explaining why the
existing information is insufficient. EPA itself has recognized that it cannot keep
waiting for new information instead of making designations, explaining during the
designations process for the 2008 standards that ““[n]ew technical data become
available on a regular basis,”” so “delay ‘to consider such new information would
result in a never-ending process in which designations are never finalized.”” Miss.
Comm’n, 790 F.3d at 158 (quoting letter from EPA Administrator) (alteration in
original). In an analogous circumstance, where a statute required EPA to use the
“best available evidence,” this Court has already held that “EPA cannot reject the
‘best available’ evidence simply because of the possibility of contradiction in the
future by evidence unavailable at the time of action—a possibility that will always
be present.” Chlorine Chemistry Council v. EPA, 206 F.3d 1286, 1290-91 (D.C.
Cir. 2000) (emphasis in original). So too here: EPA’s preference to wait for more

evidence is inconsistent with the Act and arbitrary.
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C. Even If Some Delay Could Be Justified for Some Areas, EPA Has
Not Justified the Across-the-Board One-Year Delay It Granted
Itself.

Even if some information for some areas were insufficient—a claim EPA
has not made or supported—EPA has not explained why a one-year extension for
all areas 1is justified. The Act instructs EPA to make designations “as expeditiously
as practicable,” and the length of any extension beyond the two-year outer deadline
1s limited to being “up to one year.” 42 U.S.C. § 7407(d)(1)(B)(1) (emphasis
added). Thus, a one-year extension is not a default: it is an outer bound, with EPA
obligated to move as quickly as practicable to promulgate designations. Here, EPA
has given no explanation why a full year’s extension is rationally justified
anywhere, let alone for every single area of the nation. That is arbitrary. See
American Lung, 134 F.3d at 392. Further, because EPA failed to address the
statutory requirement to designate as expeditiously as practicable, the Designations
Delay is unlawful and arbitrary. See Public Citizen v. Fed. Motor Carrier Safety
Admin., 374 F.3d 1209, 1216 (D.C. Cir. 2004).

EPA claims that its review of certain issues relating to the standards and
their implementation, like background ozone levels, international transport of
ozone pollution, and exceptional events, affects its ability to make designations. 82
FR 29,247/2-3. Even if that were true—and it patently is not, see supra pp.14-15—

EPA has not explained why those issues are relevant over every square inch of the
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nation. To the contrary, EPA identified no specific area where any such issue
precluded rational designations.

Far from claiming that background ozone levels are high enough to matter
for regulatory purposes everywhere in the country, EPA has made clear that “the
locations that are most strongly influenced by background [ozone] are relatively
limited in scope, 1.e., rural areas in the intermountain western U.S.” EPA-HQ-
OAR-2008-0699-4309 at 347 (EPA Response to Comments on establishment of
2015 standards). The same holds for international transport. 80 FR 65,328/2. Nor
does the Designations Delay identify any specific area where designation hinges on
an unresolved claim that exceedances of the standards resulted from exceptional
events, much less that such claims exist for every area of the nation. EPA has thus
failed to explain why it chose to delay designations for the entire country. See, e.g.,
Sorenson Comms., 755 F.3d at 709.

If EPA lacked sufficient information for certain areas, EPA arbitrarily failed
to consider its time-tested alternative to a national delay. In prior designations,
EPA has issued designations for certain areas while deferring designations for
others for which it lacked sufficient information. For example, in making
designations under the 2012 particulate matter standards, EPA extended its
deadline for 10 specific areas where it had insufficient monitoring data “to

determine whether the areas are meeting or are not meeting the [standards],” and
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an additional year would give it those data, but EPA promulgated designations for
the rest of the country, for which it had data or for which an additional year’s
worth of data would still be insufficient. 80 FR 2206, 2207/3 (Jan. 15, 2015); see
also 75 FR 71,033, 71,035/3-36/1 (2010) (similar for designations under 2008 lead
standard). Assuming there were some (unexplained) factual basis for EPA’s
concerns about the completeness of its information, it was arbitrary for EPA not
even to consider the option of making some designations but deferring others. £.g.,
State FFarm, 463 U.S. at 46-48 (agency failure to consider reasonable alternative
renders its action arbitrary); Del. Dep 't of Nat. Res. v. EPA, 785 F.3d 1, 17-18
(D.C. Cir. 2015) (where EPA failed to consider “reasonable alternatives” to
uniform national rule, “its action was not rational and must, therefore, be set
aside”).

II. IN THE ALTERNATIVE, THE COURT SHOULD STAY THE
DESIGNATIONS DELAY.

If the Court does not summarily vacate the Designations Delay, it should
stay EPA’s action pending merits review. A stay’s issuance depends on balancing
four factors: (1) petitioners’ likelihood of success on the merits; (2) whether
petitioners will suffer irreparable harm without a stay; (3) whether a stay will
substantially harm other parties; and (4) the public interest. D.C. Cir. R.18(a)(1);

see, e.g., League of Women Voters v. Newby, 838 F.3d 1, 6 (D.C. Cir. 2016). As
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discussed above, the Designations Delay is clearly illegal and arbitrary, meaning
the first factor strongly favors Petitioners. As discussed below, so do the other

three.

A.  The Designations Delay Will Irreparably Harm Petitioners.

Unless this Court summarily vacates the Designations Delay, judicial review
in this case will mostly likely extend well beyond October 1, 2017, the date by
which, under the Act, EPA must promulgate designations. Without a stay pending
judicial review, Petitioners’ members face a substantial likelihood of irreparable
harm resulting from the Designations Delay.

By delaying designations, EPA delays pollution controls required by the Act
to curb ozone levels EPA agrees are unsafe in communities where Petitioners’
members live, work, and enjoy recreation. Such communities include areas
currently designated as attainment under the 2008 standards but whose ozone
levels violate the 2015 standards; because of the Designations Delay, they will not
be timely designated nonattainment and thus will lack the anti-pollution
protections that a nonattainment designation would accord them. See supra pp.6-7;
Berman Decl. 49 17-34, Ex.23; Craft Decl. 9 14, Ex.27. These important
protections include measures states adopt into their implementation plans to limit
emissions of ozone-forming chemicals sufficiently for the area to come into

attainment, as well as attainment deadlines, nonattainment new source review for
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new or modified major sources of pollution, like factories and power plants, and
pollution controls for large existing plants.

These delays will irreparably harm Petitioners’ members by prolonging their
exposure to ozone levels EPA has found cause deaths, asthma attacks in children,
emergency room visits, hospitalizations, and other serious health harms. RIA at
ES-16 tbl.ES-6; see also id. ES-2 to -3. The attached Declarations, Exs.20-46,
demonstrate the human impacts of these harms. Krystal Henagan is a member of
Petitioners Environmental Defense Fund and Sierra Club living in San Antonio, a
city with ozone levels that violate the 2015 standards, but is designated attainment
under the 2008 standards. Henagan Decl. 4§ 1-2, 4, Ex.34; Berman Decl. 4 19. She
struggles with her 8-year-old son’s asthma, which is controlled by four
medications, and which has been “life threatening” in the past. Henagan Decl. 49 5-
9, 12. Her son regularly must go to the doctor—12 visits in 2017 alone—and “‘he
has missed countless school days due to poor air quality exacerbating his asthma,”
days during which Ms. Henagan must stay home and care for him. /d. 49 7-12. She
fears he will suffer asthma attacks or that she “would need to rush him to the
hospital due to his inability to breathe.” /d. 9 8.

Rhonda Anderson, a Sierra Club member living and working in Detroit (also
a city with ozone levels that violate the 2015 standards, but designated attainment

under the 2008 standards, Berman Decl. 9| 19), a grandmother, and a senior with

26

(Page 35 of Total)

ED_001650_00035053-00035



USCA Case #17-1172  Document #1683752 Filed: 07/12/2017  Page 36 of 47

asthma, describes how, even as an adult, she has had to go to the hospital because
of her asthma, and her daughters and granddaughters have similarly had to go
(both as adults and as children). Anderson Decl. 49 4-6, Ex.21. She describes the
trauma of going to the emergency room because of a child’s asthma attack:
Often, [ have spent no less than 4 hours waiting, all the while
wondering when my child will be able to see the doctor. Once we are
called, we get sent to a second crowded room with breathing
machines, and every station is filled with a child having an asthma

attack. It is very stressful and there is nothing that can take my mind
off the fact that I have a sick child that I cannot help.

1d. 4 6. Family members and others she knew have died from asthma attacks. /d.
9 8.

Other declarants further detail how the health harms ozone causes affect
them. Nsedu Obot Witherspoon, a member of the American Public Health
Association, has a seven-year-old son with asthma. Witherspoon Decl. 4| 5, Ex.46.
He endured “his first bad asthma attack at just three years old,” so bad that when
they got to the doctor,

they said his oxygen levels were so low that we had to leave our car

and go immediately to the ER in an ambulance. This was one of the

scariest moments of my life. He was hospitalized for two nights. He
was again hospitalized at the age of four.

Id. Even now, despite “a rigorous asthma management plan with frequent check-
ups at the pediatrician’s office,” “his asthma acts up...frequently...when air quality

is bad.” Id. 4 6. “[H]e often has to slow down or sit out on high air pollution days,”

27

(Page 36 of Total)

ED_001650_00035053-00036



USCA Case #17-1172  Document #1683752 Filed: 07/12/2017  Page 37 of 47

instead of playing outside or walking or hiking with his siblings and parents. /d.
13-4, 7.

Petitioners’ members living, working, and recreating in areas attaining the
2008 standards, but with ozone levels that violate the 2015 standards routinely find
their ability to breathe impaired (see, e.g., Anderson Decl. 49 4-5; Brock Decl. § 5
(Atlanta area), Ex.24; Einzig Decl. 9 3-5 (Baltimore), Ex.30; see also Berman
Decl. 49 19, 22-23) and their ability to work and their children’s ability to attend
school impeded (see, e.g., Einzig Decl. § 8; Henagan Decl. 49 6-7). Because of
their health concerns, they must refrain from outdoor activities they would
otherwise enjoy. See, e.g., Seal Decl. 4 10 (San Antonio), Ex.41; Einzig Decl. § 7.
Petitioners have tens of thousands of other members residing in such areas. See
Stith Decl. 4 10, Ex.42; Berman Decl. 9 19, 22 & attach.1.

Because the attainment deadlines run from the date of designation, see supra
p.6, the ozone pollution levels in these areas will be allowed to remain at
dangerously elevated levels for an additional year because of EPA’s year-long
Designations Delay unless this Court stays EPA’s unlawful action. See Craft Decl.
9 14. Petitioners’ members living in such areas, who experience severe harms to
their health and wellbeing because of ozone pollution, will thus be harmed both by
the delay in mandatory pollution reductions and by the additional year that they

will have to endure dangerous ozone levels.
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Even in areas violating both the 2008 and 2015 standards, the Designations
Delay means Petitioners’ members there will receive neither the benefits of
pollution reductions designed to drive compliance with the new, more protective
2015 standards nor the benefit of actual compliance with those standards as soon as
they would absent the Designations Delay. For example, Jane Reardon, a nurse and
member of Petitioner American Lung Association’s board, lives and works in
Hartford County, Connecticut, caring for patients ‘“who are hospitalized as a result
of respiratory ailments,” including “many...patients...older than 65, like [her].”
Reardon Decl. 4| 1, 5-6, Ex.39; see also id. § 7 (describing activities she engages in
outdoors near her home, thus exposing her to dangerous ozone pollution). Hartford
County violates both the 2008 and 2015 standards. /d. 4 1, 5; Berman Decl. 17,
30. As a result of the Designations Delay, implementation of the 2015 standards in
Hartford County will be delayed a year, and the area’s attainment deadline will,
too, thus endangering her health and her patients’ health. Reardon Decl. 4 8; see
also Lyon Decl. 99 4-5 (describing how patients in Philadelphia with lung disease
must miss medical appointments because poor air quality causes symptoms to flare
up). Accordingly, the harms described above affect even more of Petitioners’
members.

These human health harms resulting directly from EPA’s Designations

Delay are irreparable, for ultimate success on the merits cannot undo them: no
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court order can enable EPA to raise the dead, undo asthma attacks, reverse a
hospitalization, or restore a missed day in the classroom or at work. See Wisc. Gas
Co.v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985). Petitioners’ members, their
families, and, for medical professionals, their patients have demonstrated
heightened vulnerability to ozone pollution and already experience serious harms
from it. The harms to them absent a stay are “likely,” as well as “certain and

9% €¢

great,” “actual and not theoretical,” “beyond remediation,” and so “imminent that
there is a clear and present need for equitable relief to prevent irreparable harm.”
League of Women Voters, 838 F.3d at 6-8; see also Coleman v. Paccar, Inc., 424
U.S. 1301, 1307-08 (1976) (Rehnquist, J., in chambers) (finding “irreparable
harm” where lower court stay of motor vehicle safety standards would delay “for a
year or more” “[e]ffective implementation...of the congressionally mandated”
program to “reduce traffic accidents and deaths and injuries”).

Likewise, the Designations Delay is substantially likely to cause irreparable
environmental harms, including to places Petitioners’ members use and enjoy. See
Kodish Decl. 99 2-6, 9-14, Ex.35; Toher Decl. 49 3-8, Ex.43. Ozone damages
vegetation and forested ecosystems, causing or contributing to widespread stunting
of plant growth, tree deaths, visible leaf injury, reduced carbon storage, and

damage to entire ecosystems. PA 5-2 to -3; ISA 9-1; 80 FR 65,370/1-2, 65,377/3.

EPA acknowledges that, “[i]n terms of forest productivity and ecosystem diversity,
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ozone may be the pollutant with the greatest potential for region-scale forest
impacts.” RIA 7-3. Such widespread vegetation and ecosystem losses are
irreparable, as they cannot “be adequately remedied by money damages™ and are of
“permanent or at least of long duration.” Amoco Production Co. v. Village of
Gambell, 480 U.S. 531, 545 (1987).

In short, without a stay pending judicial review, EPA will delay initial area
designations beyond what the statute allows, making for a longer period of time
that Petitioners’ members will be exposed to excessive amounts of air pollution
that causes them serious harms. There can be “no do over and no redress’ later,
League of Women Voters, 838 F.3d at 9, for the irreparable health and
environmental harms that Petitioners’ members (and the broader public) are

virtually certain to experience absent a stay.'”

B. A Stay Will Not Harm Other Parties.

As the agency responsible for the proper execution of the Clean Air Act,
EPA cannot be substantially harmed by a stay that would prevent it from giving
effect to an illegal and arbitrary action. See Nat’l Ass 'n of Farmworkers Orgs. v.

Marshall, 628 F.2d 604, 615 (D.C. Cir. 1980) (“consequences [that] are no

2 For similar reasons, Petitioners have standing to challenge the Designations
Delay. See Declarations.
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different from [agency’s] burdens under the statutory scheme” “do not constitute
substantial harm for the purpose of delaying injunctive relief”).

Moreover, a stay would not prevent EPA from reviewing the 2015 standards
or their implementation. The Act plainly contemplates that EPA will implement
ozone standards even as it reviews them. Indeed, the Act puts the ozone standards
on an implementation schedule that can last up to 20 years, while requiring EPA to
review standards at least every 5 years. Whitman, 531 U.S. at 485 (“Congress
knew” EPA could review ozone standards at any time, but still established
implementation framework “reaching...far into the future”) (discussing 42 U.S.C.
§§ 7409(d)(1), 7511(a), and 7511a). Thus, EPA would not experience harm from
this Court’s staying the Designations Delay.

C.  The Public Interest Strongly Favors Staying the Designations
Delay.

EPA projects that compliance with the 2015 standards will realize
significant health benefits. Outside of California, EPA estimates that compliance
with the standards will result in upwards of 600 lives saved, over 250 heart attacks
avoided, about 1,000 hospital admissions or emergency room visits prevented,
230,000 asthma attacks in children prevented, and 160,000 school loss days for
children averted each year. RIA at ES-16 tbl.ES-6. The economic value of these

benefits substantially outweighs the costs of achieving them. /d. ES-15 tbl.ES-5. In
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making its estimate of public health benefits, EPA assumed designations would be
completed in late 2017. See id. ES-2 to -3. These health benefits would come on
top of the public health gains from achieving the 2008 standards and from several
other pollution reduction requirements EPA put in place around the time it
finalized the 2015 standards. /d. 6-1 (“The benefits...are estimated as being
incremental to attaining the existing standard of 75 ppb.... These estimated
benefits are incremental to the benefits estimated for several recent rules....”).

These protections are already years overdue. EPA’s deadline for reviewing
and revising the 2008 standards fell in March 2013. See 42 U.S.C. § 7409(d)(1)
(five-year review cycle); 73 FR 16,436 (standards promulgated in March 2008).
EPA acted over 18 months late, and only after being sued (a suit in which it
requested still more time to finalize its review and revision of the 2008 standards).
Order 1-2, Sierra Club v. EPA, No. 13-cv-2809 (N.D. Cal. Apr. 30, 2014)
(rejecting timeframe EPA sought for finishing rulemaking). Delaying the
designations will cause serious harm to the breathing public and to the
environment. See supra pp.25-31; Craft Dec. § 14 (delaying 